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GAUTENG LOCAL DIVISION, JOHANNESBURG 

 

CASE NO:  21822/2022 

DATE:  04-10-2023 

 

 

 

 

In  the  mat ter  be tween 10 

 

ENGEN PETROLEUM LTD Pla int i f f  

and  

DHEWENTHRA NIRGHIN Defendant  

 
J U D G M E N T  

 
YACO O B,  J :    

-  -  -  -  -  -  -  -  -  -  -  -  

The  app l i can t  se eks  pa y ment  f rom  the  respo nde nt  on  the  20 

bas is  o f  a  su re ty sh ip  a gree ment .  T here  is  no  d i spu te  o f  fac t  

regard ing  the  i ndeb t edn ess .   Th e  indeb t edn ess  ha s  be en  

ackn o wled ged b y  the  ma in  deb to r  wh o has  be en  l iqu id a ted .   

The  on l y  iss ue  ra ise d  by  th e  resp onde nt  in  the  an s wer in g  

a f f idav i t  i s  the  con te n t ion  tha t  the  s ure tysh ip  agree ment  ha s  
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p rescr ib ed ,  and  the  sure t ysh ip  ag reeme nt  c lear ly  ha s  no t  

p rescr ib ed  nor  c an  i t .    

There  is  there fo r e ,  no  reas on  no t  t o  g ran t  the  m one y  

judg ment .   T he  app l i can t  a lso  see ks  c os ts  on  an  a t to r ne y  

and  c l i en t  s ca le ,  b ec aus e  the  la s t  t ime th e  m at te r  wa s  

enro l led  i t  wa s  enro l le d  on  th e  un o ppos ed ro l l  in  Se p te mber  

2022  a nd  o n  the  e ve  o f  the  h ear ing  the  respo nde nt  f i led  a n  

ans wer in g  a f f ida v i t ,  wh i ch ,  as  I  have  n o ted ,  do es  n o t  

d isc lo se  an y  sub s tan t i ve  de fe nce .   The  co n ten t io n  o f  the  

app l ic an t  i s  t ha t  the  f i l ing  o f  t he  a f f i dav i t  wa s  s imp l y  a  de la y  10 

tac t ic .    

Th is  morn i ng  be fo re  the  h ear ing  a t  approx imat e ly  n in e  

o ’c loc k  I  rece ive d  head s o f  a rgu me nt  f rom the  re spon dent ’ s  

coun se l  wh i ch  in t imated  th a t  an  app l i ca t ion  fo r  

pos tp one me nt  wo u ld  b e  ma de.   The  bas is  o f  th e  app l i ca t io n  

wa s a ppare n t ly  tha t  ne w doc um ents  had  co me t o  l igh t  wh ic h  

may  sh o w tha t  th ere  was a  c la im fo r  rec k les s  c re d i t .  

Ho wever ,  no  a f f ida v i t  was  f i led ,  no  p roper  app l ic a t ion  wa s  

mad e,  and  th ere  is  no  ev id en ce  be fo re  th i s  Cour t .   

Ac cord i ng  to  su bmiss io ns  ma d e f rom t he  Bar ,  the   20 

in fo rmat io n  on  wh ich  th i s  pos tp one ment  is  purp or ted l y  

base d  mu st  have  a lwa ys  be en  kno wn to the  resp onde nt  as  i t  

inc lud ed  e v ide nce  o f  m eet ing s  wh ich  the  re spo nde nt  ha d  

a t tende d.    

There  i s  there f o re ,  a bso lu te ly  n o  reas on  why t he  
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in fo rmat io n  wa s no t  p rev io us l y  inc luded  in  the  a f f ida v i t  o r  

wh y  the  ap p l ica t io n  fo r  pos tp one ment  was no t  p r oper l y  

mad e an d  in  g ood  t ime.   Even  i f  th e  doc um ents  ca me to  the  

lega l  repre se n ta t ive ’ s  a t te n t ion  a t  the  b eg inn ing  o f  th i s  

we ek,  tak in g  in to  acco un t  tha t  the  mat te r  was  se t  do wn fo r  

hear ing  f ro m Mon da y,  they  co u ld  have  f i led  an  a f f id av i t  

se t t ing  o u t  b r ie f ly  th e  g rou nds.  T h ey  fa i led  t o  do  so .   I  a m  

unab le  to  f ind  tha t  th e re  is  a ny  ca se  mad e ou t  fo r  

pos tp one me nt ,  and  I  tend  to  agr ee  w i th  th e  app l i can t ’ s  

con te n t ion  tha t  th i s  i s  s imp l y  ye t  a n o ther  de la y  tac t ic .    10 

For  thes e  reas ons ,  I  w i l l  g r an t  c o s ts  on  t he  a t to rn ey  

and  c l ie n t  sc a le .    

I  g ran t  an  o rder  in  te r ms o f  th e  d ra f t .   
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YA CO O B,  J  

J UDG E O F  T HE H I G H CO URT   
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