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In the matter between 

 

E.A.L-B Applicant 

and 

A.V.M Respondent 

 
 

JUDGMENT 

 
YACOOB J: 20 

Th is  mat te r  co me s be f o re  m e on  an  u rge n t  bas i s  in  th e  

fami ly  co ur t .  The  app l i can t  se eks  an  o rd er  tha t  th e  m inor  

ch i ld ren  o f  th e  p ar t ies  p r imary  res i denc e  b e  w i th  h im,  an d  
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tha t  the  respon dent  i s  on l y  en t i t led  to  sup erv is ed  ac ces s  to  

them.  T he  res pon dent ,  in  a  cou n t e r  app l ic a t ion ,  s eek s  an  

o rder  tha t  th e  a pp l ic an t  i s  in  c on t empt  o f  the  Cour t  Order  

cu r ren t ly  g overn i ng  th e  ch i ld r en ’s  r es ide nce  and  th e  par t ie s ’  

acce ss  to  th em,  an d  s eek ing  th e  r e tu rn  o f  t he  ch i ld re n  to  

her.   

By  t he  en d  o f  the  hear in g  o f  the  ma t te r,  par t ies  a re  a d ide m  

on the  mer i t s  o f  wha t  must  h app e n to  the  ch i ld ren  a t  th is  

mo ment  in  t im e.  What  re ma in s  fo r  me to  de te r m ine  a r e  the  

u rgenc y  o f  t he  ma in  ap p l ica t io n ,  th e  m er i t s  o f  th e  c on te mpt  10 

app l ic a t ion  a nd  the  q ues t i on  o f  c os t s .     

 On  u rge nc y  I  am sa t is f ie d  tha t  the  app l ica n t  sho ws  

tha t  he  d i d  no t  se r iou s ly  c ons ider  the  m at te r  u rgen t .   T he  

a f f idav i t  i t se l f  se t s  ou t  the  issu es  reac h ing  ba ck  to  20 16  

wh i ch  wou ld  b e  i r re le van t  i f  the  ma t te r  was  t ru ly  u rgen t .   I f  

the  m at te r  was  t ru ly  u rgen t  and  the  rea l  i s sue  was th e  

a l lega t io ns  a ga in s t  Mr  Ma ste rs  th e  app l i can t  cou ld  ea s i ly  

have  b een  in  c our t  on  3   Ju l y  o n  ex par te  ba s is  fo r  an  

in te r im o rd er  o r  ru le  n i s i  tha t  h e  be  a l lo wed to  kee p  the  

ch i ld ren  w i th  h im.  20 

 I t  was  a l so  s ub mi t ted  in  th is  cour t  tha t  the  app l i can t  

on ly  t o ld  th e  c h i ld ren ’s  moth er  a t  1 4h38  on  4  Ju ly  tha t  sh e  

is  no t  ge t t ing  the  ch i l d ren  ba ck  b ecau se  tha t  i s  whe n he  

f i r s t  rea l is ed  tha t  the  mat te r  wa s  u rgen t .   Th is  i s  

incon s is te n t  w i th  the  e -ma i l  be t we en h im an d  h is  a t to rne y  
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on  5  Ju ly  wh i ch  sh o ws tha t  the  o n ly  t ime tha t  he  a c tua l l y  

dec id ed  to  c om e to  co ur t  u rgen t ly  was  on  5  Ju l y.  

 The  a pp l ic an t ’s  o wn  co ndu ct  s ho ws  tha t  he  d id  no t  

cons ider  the  m at te r  u rgen t ,  and  tak ing  in to  acc oun t  tha t  th e  

ma in  co mpla i n ts  a re  o f  th e  m ann er  in  wh ich  th e  M aste r s  

cond uct  th em se l ves  as  pare n ts ,  I  am sa t is f ie d  th a t  he  ha s  

no t  es ta b l ish ed  u rge nc y  fo r  h is  ap p l ica t ion .  

 Tha t  b e ing  sa i d ,  the  Cour t  c ann o t  tu rn  a  b l ind  eye  to  

the  k ind  o f  a l lega t i ons  th a t  a re  mad e and  t ha t  i s  wh y  i t  

wo u ld  ne ver the le ss  be  n ece ss ary  fo r  the  Co ur t  to  o rder  10 

som e k ind  o f  re l ie f .  The  na t u re  o f  tha t  re l ie f  has  no w be en  

agreed  b y  the  p ar t ies .  

 As  fa r  as  c on te mpt  is  co ncern ed  the  app l i can t ’s  

cond uct  as  sho wn in  the  ma nner  i n  wh i ch  he  l i t ig a ted  and  in  

the  c on ten t  o f  h i s  o wn p apers  sh o ws tha t  he  i s  h i gh  han ded  

and  ha s  l i t t le  regard  fo r  an ybo dy e lse  inc lu d ing  th e  m other  

o f  h is  ch i ld re n .   He  e ven  acc ep te d  h is  p ro mot ion  w i th ou t  

appare n t ly  f i r s t  cons id er ing  the  e f fe c t  on  the  m inor  ch i ld re n  

o r  d iscu ss in g  w i th  the i r  mother  what  the  e f fe c t  wou ld  be .   

He  d ic ta te d  what  s tep s  wou ld  be  t aken  on  4  Ju l y,  w i tho u t  20 

hav in g  an y  d is cus s ion  w i th  th e  resp onde nt .  

In  m y v ie w  the  f ac t  th a t  he  d i d  no t  im med ia te ly  

com mu n ica t e  w i th  the  c h i ld ren ’s  m o ther  on  f ind in g  ou t  the se  

a l lega t io ns ;  tha t  he  was no t  o pe n  wi th  h er  imm ed ia t e ly  

regard ing  wheth er  sh e  wo u ld  co l le c t  the m or  no t ,  a nd  th a t  
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the  de c is io n  to  b r in g  the  u rgen t  a p p l ica t ion  was on ly  ma de  

la te r,  te l l s  m e tha t  h is  ac t ion s  were  no t  bon a f ide .   

Ho wever,  the  qu es t ion  o f  whe th er  the  d is regar d  o f  the  

Co ur t  o rder  was w i l fu l  i s  a  sub jec t iv e  one .    

 Mr  L -B’s  co ndu ct  i s  ve r y  mu ch  on  the  bord er l ine .   

There  is  a  s ma l l  po ss ib i l i t y  tha t  he  ac ted  in  d i s regard  o f  the  

Co ur t  o rder  in  good  fa i th .   He  c le ar ly  d id  d is regar d  i t  and  h e  

c lear ly  d i d  tha t  d e l ibe ra t e ly,  h o wev er  I  g ive  h im the  ben e f i t  

o f  the  d oub t  th a t  i t  m ay hav e  be en  in  g ood  fa i th  fo r  th e  

p ro tec t ion  o f  h is  c h i ld ren .  10 

 Tha t  be in g  sa i d  he  must  c on s id er  h ims e l f  warned .   

Th is  jud gm ent  w i l l  be  t ran scr ib ed  and  the  moth er  o f  the  

ch i ld ren  wou ld  be  ab le  t o  us e  i t  ag a ins t  h im i f  h e  c hos es  t o  

d is regard  the  Co ur t  o rder  aga in .   I  am sure  tha t  i t  w i l l  co un t  

aga in s t  h im.  

 As  fa r  as  co s ts  a re  co ncer ned  t ak i ng  in to  ac cou n t  Mr  

L -B’s  con duct  I  a m sa t is f i ed  tha t  h e  shou ld  ha ve  to  pa y  the  

cos ts  o f  b o th  the  m a in  app l i c a t ion  and  th e  u rgen cy  

app l ic a t ion .   For  th ese  re aso ns  I  g r an t  an  o rd er  in  te rm s o f  

the  d ra f t .  20 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

 

… … … … … … … … … …  

YACO O B,  J   

J UDG E O F  T HE H I G H CO URT   
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