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ar rear  main tenance.   The re l ie f  sough t  i s  in  te rms  

of  a  se t t lement  agreement  en tered in to between the  

par t ies  at  the  t ime when they were  d ivorced  and  

which  was made an order  o f  th is  Cour t .   

[2 ]  Apar t  f rom the  a foregoing,  the re  are  two 

in ter locutory  appl ica t ions before  th is  Cour t  namely ,  

an  appl ica t ion  for  condonat ion in  respect  o f  the  la te  

f i l ing  of  the  Respondent 's  Answer ing  Af f idavi t  which  

was opposed and an appl icat ion  fo r  condonat ion  in  

respect  of  the  la te  f i l ing  of  the  Appl icant 's  10 

Answer ing Af f idavi t  to  the  Respondent 's  

condonat ion appl ica t ion ,  together  w i th  the  la te  f i l i ng  

of  the  Appl icant 's  reply  to  the Respondent 's  

Answer ing  Af f idav i t ,  which  is  not  opposed.    

 Wi th  regard  to  the  f ormer  appl ica t ion  the  

Appl icant 's  opposi t ion  was wi thdrawn a t  the  

commencement of  the  hear ing .   Bot h par t ies sought  

an  order  fo r  costs .   In  respect  of  the la t ter  

in ter locutory  appl ica t ion ,  i t  was agreed that  there  

should  be  no order  as to  costs .   20 

[3 ]  The Appl icant  had ra ised a po int  in  l imine  in  

respect  o f  the  manner  in  which the  Respondent 's  

Answer ing  Af f idavi t  had been commissioned.   The 

commissioning  o f  th is  a f f idavi t  had been rect i f ied  

by  the Respondent pr ior  to  the  hear ing o f  th is  
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appl ica t ion  and the  Appl icant  wi thdrew th is  poin t  

in  l im ine .    

 The Appl icant  sought  an  order  that  the  cost s  

occasioned by the postponement of  the mat ter  on  

the  17 t h  o f  August  2021 be paid  by  the  Respondent  

on  the  scale  of  a t torney and c l ien t .   I t  wa s  

conceded,  dur ing  the  course o f  a rgument ,  tha t  the  

Respondent  shou ld  pay these costs  bu t  no t  on  a  

puni t ive  scale.   

The facts  10 

[4 ]  The real  i ssue to  be  determined by  th is  Cour t  i s  

when,  upon a  proper  in terpreta t ion  o f  the  

se t t lemen t  agreement  ( " the  agreement ")  

maintenance became payable  by the  Respondent  to  

the  Appl icant .   The agreement  was entered in to  

between the  par t ies  on the 25 t h  o f  February  2021 in  

se t t lement  o f  the  d ivorce  ac t ion  between them and  

paragraph  3  thereof  reads as fo l lows:-  

"From the f i rs t  day  o f  the  month fo l lowing  

the  winding  up of  High  Road –   20 

3.1  The Defendant  shal l  pay  

maintenance  for  the  Pla in t i f f ,  in  the  

amount  o f  R22 000,00 per  month ;   

3 .2  The main tenance  aforesaid  shal l  –   

 3 .2 .1  be paid  on  or  before  the  1s t  
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day o f  each consecut ive  

month ;   

 3 .2 .2  be wi thout  any deduct ions o f  

any nature whatsoever ;    

 3 .2 .3  be  paid  d i rec t ly  in to  an  

account  nominated by  the 

Pla in t i f f  in  wr i t ing  f rom t ime to  

t ime;  

 3 .2 .4  cont inue to be made to  the  

Pla in t i f f  un t i l  her  Death ,  10 

remarr iage or  l i v ing  wi th  

another  man as  husband and 

wi fe ;   

 3 .2 .5  shal l  increase annual ly  on 

1 March  a t  a  ra te  equal  to  the 

average CPI  for  the  preceding  

12 months ;   

3 .3  f rom six  months af ter  the  

commencement o f  the payment  o f  the  

amount set  ou t  in  3.1  above,  e i ther  20 

par ty  shal l  be ent i t led to  approach a  

Court  wi th  the  requis i te  ju r isd ic t ion  

to  vary the  quantum o f  main tenance  

payable  wi thout  having  to  prove a 

change in  c i rcumstances .   
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Thereafte r,  e i ther  par ty shal l  be 

ent i t led  to  approach a  Cour t  wi th  the  

requis i te  jur isd ic t ion  to  vary  the  

quantum of  ma intenance  payab le 

subject  to  prov ing  a change in  

c i rcumstances ."  

[5 ]  In  terms of  sub-paragraph  2 .5.1  o f  the  agreement ,  

the  fo l lowing was agreed to  in  respect  of  the  

company known as "High Road" : -   

"2 .5 .1   The winding-up appl icat ion  of  High 10 

Road launched by  the  Appl icant  

under case number  13466/2013 

shal l  be  enro l led  fo r  hear ing  and 

an order  taken by consent  wi th in 

30  days o f  payment  having  been 

made to the  par t ies  ar is ing out  o f  

the sale  o f  178 Sable Hi l l s  Esta te  

( " the  f ina l  winding -up o f  High 

Road") . "   

[6 ]  The fo l lowing fac ts were  e i ther  common cause or  20 

not  ser iously  d isputed in  th is  appl icat ion ,  namely : -   

 [6 .1 ]  The Appl icant  i s  unemployed and the  

Respondent  i s  employed;   

 [6 .2 ]  The Appl icant  i s  no t  able  to  work  due to  

the  fac t  tha t  she su f fers  f rom 
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degenera t ive  d isc d isease and was 

medical l y  boarded in  1996;    

 [6 .3 ]  The Respondent  main ta ined the  

Appl icant  before  the  set t lement  

agreement  was entered in to ;    

 [6 .4 ]  The Appl icant  previously  received a  

ren ta l  income f rom the company;   

 [6 .5 ]  The company's  f ina l  winding -up order  

was granted on 23 December  2016;   

 [6 .6 ]  The Respondent  has not  paid anyth ing in  10 

te rms o f  paragraph  3  o f  the  se t t lement  

agreement ;   

 [6 .7 ]  The par t ies  have a l ready received 

payment as provided for  in  the  

reconci l ia t i on o f  payments  f rom the 

l iqu ida tors ;  and  

 [6 .8 ]  The Respondent  has a  maintenance 

obl iga t ion  towards the Appl icant .  

The Applicant 's case  

[7 ]  The Appl icant 's  case can best  be summarised as 20 

fo l lows: -   

 [7 .1 ]  Since a f ina l  winding-up order  was 

granted on 23 December  2016 the 

Respondent  became l iab le  to  pay 

maintenance  to  the  Appl icant  as  provided 
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fo r  in  paragraph  3 o f  the  agreement  on  

the 1 s t  o f  January  2017, which is  the  f i rs t  

day of  the  month  fo l lowing the  winding  -  

up  of  the  company.  

 [7 .2 ]  The Respondent  has refused and/or  

fa i led to  pay main tenance  in  te rms o f  

paragraph  3  o f  the se t t lement  agreement  

to  the Appl icant  f rom the 1 s t  o f  January  

2017 to da te ;  and   

 [7 .3 ]  Accord ingly  the  Respondent  i s  in  a rrears 10 

wi th  h is  main tenance  obl iga t ion .  

[8 ]  On the other  hand  the Respondent  opposes the  

date upon which the  Respondent  i s  l iab le  to  pay in  

accordance wi th  the  main tenance  obl iga t ion  set  ou t  in  the  

agreement  in  tha t  he a l leges tha t  h is  main tenance  

obl iga t ion  is  suspen ded pending a  Maste r 's  f ina l  cer t i f i ca te ,  

cer t i fy ing  tha t  the company 's winding up/ l iqu ida t ion has 

been f ina l i sed,  inc luding  the  d issolut ion thereof .    

The law  

[9 ]  In  the  mat ter  of  Botha-Botho Transport  (Edms)  v  S  20 

Bothma & Seun Transpor t  (Edms) Bpk.  1 the  SCA held,  in ter  

a l ia ,  the fo l lowing:-   

[12 ]  That  summary is  no longer  

consis ten t  wi th  the approach to  

                                            
1 2014 (2) SA 494 (SCA) 
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in terpreta t ion  now adopted by South  

Afr ican  courts  in  re la t ion  to  contrac ts  

or  o ther  documents ,  su ch as 

sta tu tory  ins truments  or  patents .   

Whi ls t  the star t ing poin t  remains  the  

words o f  the  document ,  which  are  

the only  re levant medium through 

which  the par t ies  have expressed 

thei r  cont rac tua l  in tent ions,  the  

process o f  in terpretat ion does not  10 

s top  a t  a  perceived l i tera l  meaning of  

those words,  bu t  considers them in  

the l ight  o f  a l l  re levant  and 

admissib le  context ,  inc lud ing  the  

c i rcumstances in  which the  document  

came in to  being.   The fo rmer  

d is t inct ion between permissib le  

background and surrounding 

c i rcumstances ,  never very c lear,  has 

fa l len away.   In terpre ta t ion  is  no  20 

longer  a  process tha t  occurs  in  

s tages but  i s  'essent ia l ly  one uni ta ry  

exerc ise ' .   Accord ingly  i t  i s  no  longer 

helpfu l  to  re fe r  to  the ear l ier  
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approach ."  2 

[10 ]  Of  course,  no considera t ion  o f  the  cor rec t  legal  

pr inc ip les to  be  appl ied  in  respect  of  in terpre ta t ion  

of  contrac ts  would be comple te wi thout  ment ion ing  

the  mat ter  o f  Natal  Jo in t  Munic ipal  Pension Fund v  

Endumeni  Munic ipal i ty ,  3where ,  in ter  a l ia ,  Wal l is  JA 

held :-  

"The present  s tate  of  the  law can be 

expressed as fo l lows :   

' In te rpretat ion  is  the  process o f  a t t r ibu t ing  10 

meaning to  the  words used in  a  document,  

be  i t  leg is la t ion ,  some o ther  s ta tu tory 

ins t rument  o r  contract ,  having  regard  to  the  

contex t  prov ided by  reading the par t i cu lar  

provis ion or  provis ions in  the  l igh t  o f  a  

document  as  a  whole  and the 

c i rcumstances a t tendant upon i ts  coming 

in to  exis tence.   Whatever  the  nature  o f  the  

document ,  considera t ion must be  g iven to  

the  language used in  the  l i gh t  of  the  20 

ord inary  ru les  of  grammar  and syntax ;  the  

contex t  in  which  the  provis ion  appears ;  the  

apparent  purpose to  which  i t  i s  d i rected 

and the  mater ia l  known to  those 

                                            
2 Emphasis added. 
3 2012 (4) SA 593 (SCA)  
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responsib le  fo r  i ts  p roduct ion. ' "   

[11 ]  The law regula t ing the winding-up of  a  company is  

conta ined in  Part  G o f  the Companies  Act ,  Act  71  of  

2008 ( " the new companies  ac t" )  and Chapter  X IV o f  

the  Companies  Act ,  Act  61  o f  1973 ( " the  o ld  

companies  act " ) .   

[12 ]  In  terms o f  i tem 9(2)  of  schedule  5,  sect ions 34 2,  

344, 346 and 348 to 353 do not  apply  to  the  

winding -up o f  so lvent  companies,  which  are no w 

deal t  wi th  in  te rms of  sect ions 79  to  81  of  the  new 10 

companies  ac t ,  and the i r  deregist rat ion is  deal t  wi th  

in  terms o f  sect ions 82 and 83 thereof .    

[13 ]  As par t  o f  the  de f in i t ions  in  the  o ld  companies  ac t ,  

a  "winding-up order"  is  de f ined as:  

 "Any order  of  cour t  whereby a company is  wound up  

and inc ludes  any order  o f  cour t  whereby a  company 

is  p laced under  provis ional  wind ing-up for  so  long 

as such orde r  is  in  force . "   

[14 ]  In  terms o f  subsect ion  79(1) ,  a  company may be 

d issolved  volun tar i ly  or  by :  20 

 " (b)  winding-up and l iqu idat ion by a  cour t  o rder ,  

as  contempla ted in  sect ion 81. "   

[15 ]  In  te rms o f  the commentary  to  be found by the  

learned authors in  Henochsberg on the Companies  

Act  71  o f  2008  a t  page 310  and more  par t i cu lar ly  



14994/2013-avs 11 JUDGMENT 
18-11-2022 

the  notes  in  respect  o f  sect ion  79,  subsect ion  

79(1) (b)  re fers to  winding -up and l iqu idat ion as  two  

separa te  words  ind icat ing  two separa te  def in i t ions .   

The learned authors  sta te  the  fo l lowing:   

 " I t  i s  d i f f i cu l t  to  th ink  o f  c i rcumstances  where  the  

use o f  these words in  th is  context  would  lead to  any  

d i f f i cu l t ies,  and so  i t  i s  submi t ted  that  the  term 

'wind ing-up '  re fers  to  the  order  granted by  the  

Court  under s81,  and the te rm ' l iqu idat ion '  to  the  

process of  l iqu ida t ing  the  company and d is t r ibu t ing  10 

the  assets  or  p roceeds amongst  those ent i t led  to  

i t . "  

[16 ]  Subsect ion 81(4)  o f  the new companies  ac t  s ta tes  

tha t :   

 " (4)  A winding-up o f  a  company by a  Court  

begins  when:   

             (a)  An appl icat ion  has been made to  

the  Cour t  in  terms o f  subsect ion  

(1)(a)  or  (b ) ;  o r   

             (b)  The cour t  has made an order  20 

appl ied  fo r  in  terms of  subsect ion  

(1 )(c) ,  (d) ,  (e)  or  ( f ) . "  

[17 ]  Sect ion  82 of  the  new companies  ac t ,  which  is  to  a  

large  extent  a re -enactment o f  sect ion  419 o f  the  

o ld  companies  ac t ,  except  fo r  new grounds o f  
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deregis trat ion  o f  a  company under  subsect ion  (3)  of  

sect ion  82,  deals  w i th  the d issolu t ion  of  companies  

and the  removal  of  the company 's  name from the 

register  o f  companies .   I t  s ta tes  as  fo l l ows:  

 " (1)  The Master  must  f i le  a  cer t i f i ca te  of  

winding  up o f  a  company in  the  prescr ibed 

fo rm when the  af fa i rs  o f  the  company ha ve 

been complete ly  wound up.   

 (2 )  Upon receiv ing  a cer t i f ica te  in  te rms o f  

subsect ion  (1) ,  the Commission  must:   10 

             (a)  record the  d issolu t ion  o f  the  

company in  the  prescr ibed manner;  

and  

             (b)  remove the  company 's  name from 

the companies  regis ter . "  

[18 ]  In  terms o f  sect ion  83 o f  the  new companies  ac t ,  

upon deregis trat ion  o f  a  company  i t  i s  d issolved .   

Dissolu t ion  fo l lows the winding up of  a  company.    

Findings  

[19 ]  In  the  f i rs t  instance,  i t  is  fa i r l y  t r i te  tha t  upon a  20 

cour t  gran t ing  a f ina l  winding-up o f  a  company what  

occurs  i s  a  concursus c redi to rum and fo r  a l l  in ten ts  

and purposes the  company ( in  l iqu ida t ion)  ceases 

to  t rade.   Having  regard  to  the  present  mat ter ,  i t  is  

c lear  that  p r io r  to  the  winding -up o f  High  Road ( " the  
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company")  the  main tenance  o f  the  Appl icant  was 

paid by the company.  From the context  in  which  

the  agreement  was born  and  the  c lear  language  

thereof ,  i t  is  fur ther  c lear  tha t  upon the  winding -up  

of  the company the obl iga t ion o f  the  company to  

provide main tenance to the  Appl icant  would  cease 

and would  be replaced by a p ersonal  obl igat ion  

which  fe l l  upon the Respondent .    

 In  fu r ther  ampl i f i ca t ion  hereof ,  i t  i s  common cause  

tha t  p r io r  to  the  winding-up o f  the  company  the  10 

Appl icant 's  main tenance  was paid  by  way o f  ren ta l  

income received by  the company.   Upon the  f ina l  

wind ing-up order  being  granted,  th is  income ( i f  any)  

became payable to  the  appoin ted l iqu ida tors an d  

was no longer  payable  to  the  Appl icant .   In  the  

premises,  i t  i s  th is  meaning o f  "winding -up" ,  namely  

the  date  upon wh ich  the  f ina l  o rder  was granted by  

th is  Cour t ,  tha t  should be g iven to the wording  in  

paragraph  3  o f  the agreement .  4 

[20 ]  As deal t  wi th  ear l ier  in  th is  judgment,  there  is  a  20 

c lear  d is t inc t ion  be tween the  def in i t ions  o f  a  

wind ing-up order ,  as  conta ined in  the companies  

ac t  and the terms used to descr ibe a "winding-up"  

and a  " l iqu idat ion"  or  "d issolut ion" o f  a  company.   

                                            
4 C B & Another v H B [2021] JOL 49207 (SCA) 
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Put s imply ,  there is  the winding -up order  of  the  

Cour t  which,  as  we know,  creates  the  concursus 

credi torum  and which  is  thereaf ter  fo l lowed by the  

l iqu ida t ion  process leading up to  the f ina l  

d issolut ion  of  a  company by the  d is tr ibu t ion  o f  a l l  o f  

i ts  assets ;  i ts  de regist ra t ion  and the  issuing  o f  a  

cer t i f i ca te  by  the  Master .    

 In  the  context  o f  th is  agreement ,  i t  would  never  

have been env isaged tha t  the Respondent ' s  

maintenance obl iga t ion  would  only commence on 10 

the  d issolu t ion  of  the  company and no t ,  as  so  

c lear ly  s ta ted in  the  agreement ,  upon the  f i rs t  day 

of  the  month fo l lowing the  winding-up of  the  

company.  

[21 ]  I t  was submi t ted  on behal f  o f  the  Respondent  tha t  

the  agreement  must  be  in terpre ted as  a  commercia l  

agreement  and not  one deal ing  w i th  main tenance .   

I f  th is  was so  the  Respondent  may have had a  case  

but  i t  i s  c lear  f rom the fac ts  o f  th is  mat ter  tha t  the  

re levant  paragraphs o f  the  agreement ,  which the  20 

Court  has been cal led  upon to  in te rpre t ,  c lear ly  

deal  wi th  the  Respondent 's  main tenance  ob l iga t ions  

and must  there fore be in terpreted in  th is  context .    

[22 ]  In  the  premises,  th is  Cour t  f inds that  the  

in terpre tat ion as  contended fo r  on  behal f  o f  the  



14994/2013-avs 15 JUDGMENT 
18-11-2022 

Appl icant  in  respect  o f  paragraph  3 o f  the  

agreement  shou ld  be appl ied  and tha t  the  

Respondent  i s  l iab le  to  pay maintenance  to  the  

Appl icant  f rom the 1 s t  o f  January  2017.   

[23 ]  At  the  hear ing  o f  th is  appl ica t ion ,  

Adv Van der  Westhuizen  (a f ter  tak ing  inst ruc t ions  

in  respect  thereof ) ,  conf i rmed the  cor rec tness of  

the amount  c la imed by the Appl ican t  in  respect  o f  

ar rear  main tenance should th is  Cour t  f ind in  favour  

of  the  Appl icant  and order  the  Respondent  to  pay to  10 

the  Appl icant  ar rear  main tenance f rom the  1 s t  

o f  January  2017 to  the  date  c la imed in  the  

appl ica t ion .   That  amount ,  as  per  the  Appl icant 's  

Not ice  o f  Mot ion,  is  the sum of  R1 333 909.56.   

Costs  

[24 ]  I t  i s  t r i te  that  not  only i s  the quest ion o f  costs  

wi th in  the  Cour t 's  d iscre t ion  but  tha t ,  un less 

except ional  c i rcumstances  exis t ,  cos ts  should  

normal ly  fo l low the resul t .   In  th is  mat te r  i t  i s  c lear  

tha t  the  Appl icant  is  ent i t led  to  the  costs  of  the  20 

appl ica t ion .   No except ional  c i rcumstances  exis t .   

The Appl icant  has asked th is  Cour t  to  make a  costs  

order  on  the  puni t ive  scale .   Upon ser ious 

considera t ion  th is  cour t  must agree that  the  

opposi t ion  to  the  appl ica t ion  was f r i vo lous and  
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vexat ious.   Not  only  has i t  depr ived the  Appl icant  o f  

maintenance but  i t  has burdened the  ro l l  o f  th is  

Court  unnecessar i ly .   On th is  basis  the  Respondent  

should  pay these costs  on  the  scale  o f  a t torney and 

c l ien t .    

[25 ]  Wi th  regard  to  the  appl icat ion  fo r  condonat ion  in  

respect  o f  the  la te f i l i ng  o f  the Respondent 's  

Answer ing  Aff idavi t ,  two fac tors  are  c lear .   F i rs t l y ,  

the  Appl icant  gave the  Respondent  many  

indulgences to  f i le  tha t  a f f idavi t  and,  secondly ,  the  10 

Respondent  sought  the  indulgence of  th is  Court  to  

do  so.   On the  basis  the  Respondent  should pay  

those costs  on  the par ty and par ty scale .    

[26 ]  The las t  cost  i ssue is  that  per ta in ing  to  the  

postponement  o f  the  mat ter  on  the  17 t h  o f  August  

2021.   Those costs  have been conceded by the  

Respondent .   I t  is  only the  scale  o f  those costs  

which  remains an issue fo r  th is  Court  to  decide .   

On the facts  be fore  th i s  Cour t  and on the basis  tha t  

the  Respondent  has u l t imate ly  sought  to  delay  the  20 

f ina l i sa t ion  o f  the  appl ica t ion ,  together  wi th  h is  du ty  

to  pay to  the  App l icant  the  main tenance  due to her  

and  in  l igh t  of  the  f r i vo lous defence re ferred  to  

ear l ie r  in  th is  judgment ,  i t  wou ld  be just  and  

equi tab le  i f  these costs  were  a lso  paid  on the  
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at torney and c l ien t  scale .    

Order  

[27 ]  In  the  premises,  th is  Cour t  makes the  fo l lowing 

order :    

 [27 .1 ]  I t  i s  declared  tha t  the  date  f rom which  the  

Respondent  became l iab le  to  pay  

maintenance  to  the  Appl icant  is  f rom 1  

January 2017,  as  provided for  in  paragraph  

3  of  the  Deed of  Set t lement  dated  28 

February  2015,  which  was incorpora ted in  10 

the  Decree o f  Divorce  granted in  th is  cour t  

under  the case number 2013/14994 on 2  

March 2015.    

 [27 .2 ]  The Respondent  i s  to  pay to  the Appl icant  

wi th in seven (7)  days of  the grant ing o f  th is  

order  the  sum of  R1 333 909.36 (one 

mi l l ion ,  three hundred and th i r ty  three 

thousand,  n ine hundred and n ine  rand,  

th i r ty  s ix  cents) ,  which  is  the  arrear  

maintenance payable  by  the  Respondent  to  20 

the  Appl icant  for  the  per iod  1  January  2017 

to  1  January  2021.   

 [27 .3 ]  The Respondent  i s  to  pay to  the Appl icant  

in teres t  a t  the  prescr ibed ra te  o f  in terest  

ca lcu lated f rom 2  January  2017 to  da te  o f  




