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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 

CASE NO:  055430/2022 

DATE:  2022-12-23 

In the matter  between 10 

TAX CONSULTING SA  First  appl icant 

XPATWEB (PTY) LTD Second appl icant 

TCSAS GROUP SERVICES(PTY) LTD Third appl icant 

and 

MOEKETSI PERCY SEBOKO First  respondent 

MS IMMIGRATION ADVISORY SERVICES Second respondent 

J U D G M E N T 20 

YACOOB J :   The appl icant  approaches th is  Court  on an 

urgent  basis  to enforce a restra int  of  t rade c lause that  is  

conta ined in the employment agreement  between the f i rs t  

appl icant  and the f i rs t  respondent .  
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 The f i rs t  respondent ,  having left  the employ of  the 

f i rs t  appl icant ,  went  in to business and the second 

respondent  is  the company through which the f i rs t  

respondent carr ies out  that  business.   I t  is  not  in  d ispute 

that  the f i rs t  respondent does the same k ind of  work that  he 

d id when he was employed for  the f i rs t  appl icant .   I t  is  a lso 

not  in  d ispute that  the contract  a t  issue conta ins a restra int  

c lause.   The respondents contended that  the matter  was not  

urgent .   However,  I  found that  i t  was urgent  because the 

appl icants  d id  not  delay upon f inding out  that  the f i rs t  10 

respondent  had been in contact  wi th  thei r  c l ients.  

 The founding aff idavi t  sets out  cer ta in c l ient  l is ts  as 

the c l ients  of  the second and th i rd appl icants and seeks to 

enforce the restra int  against  the f i rs t  and second 

respondents by in terd ict ing them from being in  contact  wi th  

these named c l ients.   This is  in  terms of  c lause 13,  which at  

13.2.3.3 prevents any contact ,  or  approach,  or  advice to any 

prescr ibed c l ient  or  customer by the employee.   A 

prescr ibed c l ient  or  customer is  def ined in  the agreement  as 

a person who is  or  was a c l ient  or  customer of  the employer  20 

dur ing,  before,  and dur ing any par t  of  the employment,  any 

person who was a prospect ive c l ient  or  customer of  the 

employer  at  the t ime of  terminat ion of  the employment  

re lat ionship or  wi th in one year  preceding the terminat ion,  

and who purchased or  acqui red serv ices f rom the employer  
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wi th in a per iod of  one year  before terminat ion,  and a lso to  

whom serv ices were rendered by the employer  wi th in  a 

per iod of  one year  preceding the terminat ion date.  

 Paragraph 13.5 of  the agreement  says that  the 

provis ions of  c lause 13 shal l  apply in  respect  of  any 

employment  serv ices rendered by the employee in  respect  

of  any ent i ty  conta ined wi th in  the group.   The group is  

def ined in the contract  as the company and/or  any of  i ts  

current  or  fu ture associa ted brands or  ent i t ies for  which the 

employee may be requi red to  act  on behal f  o f  dur ing the 10 

course of  thei r  employment.  

 I t  is  common cause that  even though the company 

is  not  a company but  an ind iv idual  t rading as a so le  

propr ietor,  the company means the f i rs t  appl icant .  

 As far  as the group is  concerned,  i t  was argued for  

the respondent  that  there is  no group,  f i rs t ly  because the 

f i rs t  appl icant  is  not  a hold ing company and therefore there 

is  no group as def ined in  terms of  the Companies Act ,  and 

a lso that  because the second and th i rd  appl icants  are not  

ment ioned by name in the contract ,  the contract  could not  20 

have meant  to  restra in  h im insofar  as those appl icants  are 

concerned.    

 I  d isagree wi th these content ions.   In  my v iew, the 

contract  is  per fect ly  c lear  that  the group means associa ted 

brands or  ent i t ies of  the f i rs t  appl icant  and i f  the f i rs t  
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appl icant  or  the appl icants  are able to establ ish that  they 

are associated ent i t ies,  then the contract  wi l l  apply and the 

restra int  c lause wi l l  apply in  favour  o f  the appl icants against  

the respondents.  

 When the appl icants  d iscovered that  the 

respondents were communicat ing wi th  cer ta in  of  the i r  

c l ients ,  they contacted h im and asked h im to  re f ra in f rom 

doing so in accordance wi th h is restra in t .   His  response was 

to ask for  a  copy of  the contract .   He d id not  provide any 

under tak ing wi th in the t ime demanded by the appl icants ,  10 

and therefore the appl icants brought  th is  appl icat ion.  

 The deponent to  the founding aff idavi t  makes the 

a l legat ion that  the three appl icants  are par t  o f  the group.   In  

fact ,  that  the second and th i rd  appl icants  are par t  of  the 

group which is  under the parentage of  the f i rs t  appl icant ,  

that  the f i rs t  appl icant  is  the employer  of  a l l  employees in  

the group,  and that  the f i rs t  appl icant  has formed 

companies to  render speci f ic  serv ices as i t  expanded.    

 The a l legat ion was a lso made that  the deponent to 

the founding aff idavi t ,  Ms Jacobs,  and Mr Botha,  who is  the 20 

propr ietor  of  f i rs t  appl icant ,  between them own two th i rds of  

the shares of  the second appl icant .   There was no 

a l legat ion regarding the shares of  the th i rd  appl icant .   

There was no documentary evidence or  object ive evidence 

annexed to the founding aff idavi t  which supported these 
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a l legat ions.  

 The respondent  denies that  he is  bound as far  as 

the second and th i rd appl icants  are concerned.   According 

to h im, the f i rs t  appl icant  was h is employer.   He d id  do work  

at  the second appl icant ,  but  he was a lways employed by the 

f i rs t  appl icant ,  he was a lways paid  by the f i rs t  appl icant ,  h is  

contract  was wi th the f i rs t  appl icant .   As far  as that  goes,  

that  is  correct .  

 Wi th regard to the a l legat ions that  the companies 

are par t  of  a group,  the respondent pointed out ,  in  10 

ampl i f icat ion of  h is  denia l ,  that  the appl icants do not  even 

provide an organogram, le t  a lone any other  documentary 

evidence that  they are in  fact  associa ted ent i t ies.   In  reply,  

the appl icants  again d id not  prov ide th is  evidence despi te  

the fact  that  the quest ion had been p laced in  d ispute.   

Instead,  once again,  the appl icant  re l ies s imply on aff idavi ts  

of  i ts  employees.   There are then three fur ther  aff idavi ts  

which conf i rm the vers ion in reply.  

 I t  was argued for  the appl icants  that  tak ing in to  

account  that  the f i rs t  respondent was employed by the f i rs t  20 

appl icant ,  but  immediate ly s tar ted work at  the second 

appl icant  whi le  he was paid  by the f i rs t  appl icant ,  tak ing 

into account  that  the three appl icants  had the same 

pr inc ipal  p lace of  business,  which is  an off ice park,  that  the 

f i rs t  respondent had as h is emai l  s ignature the deta i ls  o f  the 
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second appl icant ,  that  the f i rs t  and second appl icants  both 

had secondary off ices in George,  and that ,  even though the 

f i rs t  respondent  brought  c l ients in  when he was employed 

by the f i rs t  appl icant ,  i t  was the second appl icant  who 

serv iced the c l ients,  the Court  should f ind on the 

probabi l i t ies that  the three appl icants form par t  of  a  group.    

 However,  i t  is  not  the norm to  deal  wi th 

probabi l i t ies in  appl icat ion proceedings.   There is  absolute ly  

no reason why the appl icants  were not  able to annexe 

object ive documentary proof  that  they are in  fact  associated 10 

ent i t ies,  for  example,  showing that  Mr Botha is  the 

shareholder  or  major i ty  shareholder  in  the two companies,  

or  something a long those l ines.   I t  d id  not  have to  be that  

the f i rs t  appl icant  by name should be ref lected in those 

documents because,  in  any event ,  the f i rs t  appl icant  is  not  

a jur is t ic  person,  but  Mr Botha cer ta in ly  should have been.   

There is  no reason why an organogram could not  have been 

produced.   I t  s imply was not  done,  and the Cour t  is  asked to  

take the say-so of  the deponents to the var ious a ff idavi ts .    

 Even though these aff idavi ts  are obviously  under  20 

oath,  and therefore i t  is  thei r  say-so under oath,  that  is  not  

suff ic ient .   I f  that  were the case,  there would never  be any 

need for  anyone to  annexe anyth ing to an aff idav i t  and a 

Cour t  would s imply  have to weigh up the say-so of  one 

person under  oath in  an aff idavi t  against  the say-so of  
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another  person under oath in  an aff idavi t  wi thout  the benef i t  

o f  any cross-examinat ion.   That  is  obviously  not  how mot ion 

proceedings work.  

 I  do not  f ind that  the respondents ’ denia l  is  

something that  is  outs ide the realms of  bel ie f  such that  i t  

may be re jected even though these are mot ion proceedings,  

par t icu lar ly  as i t  is  a  common business pract ice to  second 

employees to work at  ent i t ies which may s imply be c l ients  

and not  necessar i ly  re la ted ent i t ies.  

 I  therefore f ind that  the appl icants  have not  10 

establ ished to  my sat is fact ion that  the employment  contract  

protects  the second and th i rd  appl icants  insofar  as they 

have not  establ ished that  they are par t  o f  the  group as 

def ined.  There is  no re l ie f  sought  protect ing the interests  o f  

the f i rs t  appl icant .  

For  these reasons,  the appl icat ion is  d ismissed wi th costs.  

-  -  -  -  -  -  -  -  -  -  -  -  

 

………………………… 

YACOOB, J  20 

JUDGE OF THE HIGH COURT  

DATE OF JUDGMENT:     23  December  2022 

DATE OF WRITTEN REASONS:25 January 2023 

Counsel  for  the appl icants:   Ms Swartz  

Counsel  for  the respondent:  Mr  Mvubu 
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