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[1] The plaintiff instituted action against the defendant for payment of the sum of R67
150.36 for potatoes delivered te the defendant in terms of a written agreement. The
defendant counter-claimed for an amount of RE46 250.¢5 an the grounds set out in

due course in this judgment.

[2] The plaintiff, Morgan Trading (Pty} 1td, conducts farming operations, including the
cultivation of potatoes. It entered into a contract with the defendant for the supply of

750 tons of a cultivar known as Up-to-date potatoes of the quality and size set out in



an annexure to the agreement. The defendant is National Brands Limited, the manu-
facturer of the potato chips brand, Willard. The plaintiff's sole director is Mr George
Barnard and he represented the piaintiff at all times. Mr Jacc Joubert represented the

defendant in all dealings between the parties.

[3] As stated, the plaintiff claims payment of R67 150.37 in respect of potatoes deliv-
ered in terms of the agreement. The agreement provides that payment must be made
to the supplier within 7 days after receipt of a faxed or electronic copy of the originat
invaice. In the event of a party being in breach of any of the pravisions of the agree-
ment, the aggrieved party shall give the defaulting party seven days to compiy, failing
which the aggrieved party may forthwith cancel the agreement without prejudice to
any right it may have to claim damages. The piaintiff issued an invoice for the amount
of R67 150.237 on 22 QOctober 2009, which was payable ot 28 QOctober 2009. The de-
fendant failed to pay this amount, and on 3 November 2009 the plaintiff caused its
atiorneys to write a letter of demand to the defendant. On 8 November 2009 the de-
fendant received the letter of demand at the Rivonia post office. Despite the said de-
mand the defendant failed to pay the amount as a resuit of which the plaintiff can-
celled the agreement by letter from its attorneys, which letter the defendant collected
at the Rivonia post office on 26 November 2009. The defendant initially made an is-
sue of the fact that the letters of demand and cancellation were sent by express post
("spoedpes”) instead of by registered post as reguied by the agreement. This
caused the plaintiff to call a secretary in the office of the plaintiff's attorney and two
witnesses in the employ of the defendant to prove that the lstters had been dis-
patched to the defendant and had been received by the defendant. During closing
argument counsel for the defendant abandoned this point. It must therefore be ac-
cepted that the agreement was duly cancelled and that the defendant is indebted to
the plaintiff for R67 150.37.

[4] The defendant counter-claimed for an amount of R646 250.95. This ciaim is
founded on clause 1.4.2 of the agreement, which provides that the defendant may
purchase potatoes from other suppliers if the plaintiff fails o deliver within 10% of the
contracted 750 tons of potatoes. The amount claimed is the difference in price for
which the parties had contracted and the price paid for potatoes sourced elsewhere.

Clause 1.4 of the agreement reads as follows:



“1.4 The SUPPLIER shall be liabie to suppiy the quantity of potatoes contracted for in annexure C.

1.4,1 Should the total quantity supplied be within 10% above or below the contracted
quantity, the contract will then be deemed to be fulfilled.

1.4.2 Any shorl supply greater than 10% may be purchased elsewhere by NBL and the
price differential will be for the account of the SUPPLIER, unless it can be proved
that the yield shortage was due to natural disasters. .

1.4.3 NBL reserves the right of first refusal to purchase any excess crop at a mutuaily
agreed price. Should the parties fail to agree on a price within 5 days, the right will
|lapse automatically and the SUPPLIER will be free to dispose of the excess crop

as he deems fit.”

[5] it is common cause that the plaintiff supplied only 316 tons of potatoes to the de-
fendant, leaving a shorifall of 358 tons. It is further common cause that the defendant
purchased the following quantities of potatoes from other suppliers on the faliowing

dates:
1. Between 1 and @ Qctober 2008: 80 tons from a certain Maritz and 96,525 tons

from a certain Kruger at respectively R4,00 and R4,50 per kilegramme.
2. Between 6 and 11 November 2009: 1917 tons from Easy Greens at R3,50 per
kilogramme.
The total tonnage purchased elsewhere is 368,225, slightly more than the 359 tons
that the plaintiff had not delivered. The counter-claim is in respect of the price differ-
ential between 359 tons of these purchases and the price agreed between the parties
hereto. The defendant claims that it had been obliged to purchase these potatoes
because of the plaintiff's failure to supply the required quantity of 750 tons within a

10% margin stipulated in clause 1.4.1.

[6] Before dealing with the plaintiff's defence to the counter-claim, it is necessary to

set out some of the further relevant background facts.

1. The plaintiff planied potatoes during May 2003. He had a similar contract
with Nature's Choice for the supply of potatoes, but for larger potatoes. Mr
Wemer Naudé represented Nature's Cheice. During the growing phase Mr
Joubert and Mr Naudé made regular inspections on the plaintiff's farm {o

monitor the progress of the plaintiff's crop.



During September 2009 Barnard, Joubert and Naudé met on Plaintiff's
farm and carried out an inspection of a sample ic establish whether the
crop was ready for harvesting. It was decided between them that the crop

should be harvested during the second week of October 2009,

On 12 October 2009 a2 meeting was held between various farmers on the
one hand, and the defendant on the other, regarding the defendant’s deci-
sion to purchase potatoes in the following year from & smail group of
farmers, excluding the plaintiff and others. The group of farmers became
known as the “Up-to-Date Consortium” under the chairmanship of Mr Bar-
nard. Although there was no evidence to that effect, it was put to Mr Bar-
nard that the defendant had assured the farmers that it did not intend to
exclude any farmers but wished to deal with a single entity comprising all

the farmers in the area.

Harvesting took place in the second week of October 2002 and the plaintiff
made its first delivery of the season cn 13 QOctober 2008. On 14 Octcber
2009 the plaintiff also delivered potatces to Simba. Mr Barmard acmitted
that the delivery tc Simba had caused the plaintiff to have insufficient pota-
toes of the required quality and size to meet its obligations to the defen-
dant. He also admitted that the plaintiff had not previously supplied pota-
toes to Simba, but that he had done so because the prevaiiing market
price was almost doubie what the defendant was liable to pay in terms of
the agreement. He said that that the plaintiff coutd still meet its obligations

towards the defendant by purchasing potatoes from other suppliers.

On 14 or 15 October 2008 Mr Joubert, accompanied by another supplier,
Mr Willem Veldsman, visited the piaintiff's farm. Mr Veidsman was asked
to accompany Mr Joubert as kind of mediator between the plaintiff and the
defendant. Mr Barnard on that occasion assured the defendant that the
plaintiff would cemply with its contractual obligations.

On 15, 16, 17 and 19 October 2008 the plaintiff made further deliveries of

potatoes to the defendant.
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On 22 October 2009 Mr Barnard informed Mr Joubert that he was sus-
pending the delivery of potatoes to the defendant. He did so as a result of
the unhappiness about the defendant’s indication that it would in the future

only contract with a small group of suppliers, exciuding the plaintiff.

On 28 October 2009 the defc'-zndant caused its attorneys to address & Istter
of demand to the plaintiff calling upon the plaintiff to furnish an undertaking
to that it would comply with its obligations in ferms of the agreement. On
28 October 2008 before the plaintiff had received the letter, Mr Barnard
had a reconciliatory discussion with Mr Joubert and he undertook to con-

tinue deliveries. He did sc on 28, 29 and 30 October 2009.

On 2 Noevember 2009 Mr Barnard visited the plaintiff's attorney, Mr Bey-
ers. By that time the defendant had not yet paid the plaintiff's invoice. Mr
Beyers advised Mr Barnard that pending payment of the invoice, he was

not cbliged tc make further deliveries.

31 October 2002 was the last day of harvesting. The final consignment of
potatoes was rejected by the defendant because they did not comply with

the criteria specified in the agreement.

As already stated, the plaintiff cancelled the agreement with effect from 26
November 2009 because of the defendant’s failure to pay the outstanding

invoice.

On two occasions, the first during the beginning of November 2009, and
the second towards the middie of November 2009 Mr Joubert invited Mr
Barnard to source potatoes elsewhere in order to meet the plaintiff's obli-
gations. On both cecasions Mr Barmard said that he would do so once the

outstanding invoice is paid.

It is common cause that Mr Veidsman, who testified on behaif of the de-
fendant, had concluded an identical contract with the defendant for the
supply of potatoes. Mr Veldsman agreed under cross-examination that did

riot plant and cultivate any potatoes during 2002 and that he had supplied




the quantities that he had contracted for by purchasing from other suppli-

ers.

14 According to Mr Barnard, it is common practice for suppliers contracted to
the defendant in terms of identical agreements to purchase potatoes from
other prodL;cers in order for them to supply the tonnage for which they had

centracted.

15, It appears from a schedule compiled by the defendant that of seven sup-
pliers contracted to the defendant in 2009, six, including the plaintiff, sup-
plied less than their contracted tonnage. Mr Veldsman, who delivered
2235 tons short, was not held liable for the price difference, and Mr Botha,
who delivered 359 tons short, was allowed to purchase 232 tons salse-

where.

16. According 1o the defendant’s statistics the different suppliers delivered
3385 tons short during 2009. The defendant purchased in 1674 tons, leav-
ing a shortage of 1711 tons.

17 Mr §.J. Erasmus, a member of Easy Greens CC, is also a supplier to the
defendant. He testified that if the plaintiff had asked tc purchase potatces
of the required guality and size towards the end of November 2009, Easy
Greens would have been able supply to it. He also said that the plaintiff
had sold potatoes tc Easy Greens during 2008 in order to make up Easy

Greens'’s short supply.

[7] The plaintiff raised several defences against the counter-ctaim. They are all prem-
ised cn the assumption that the plainiiff was entitled to purchase potatoes from other
sources in order to comply with its obiligation to supply 750 tons of potatoes of the
size and quality specified in the agreement. The primary defence is that the defen-
dant's purchases from other suppliers, in respect of which the defendant seeks to
hold the plaintiff liable for the price difference between these purchases and the con-

tract price, is precipitous.



(8] Clause 6 of the agresement provides that the agreement shall endure for the pe-
riod set out in annexure C. Annexure C provides that delivery shall be in Octo-
ber/Nevember 20089, Mr C.F. Heyns, appearing for the plaintiff, submitted that the
plaintiff therefore had until midnight on 30 November 2009 to defiver the 750 tons. He
submitted accordingly thaf the purchases which the defendant made from other sup-
pliers during October and November 2009 were premature and not in accordance
with clause 1.4.2. He further maintained that insofar as the plaintiff could not deliver
the full tonnage from its own crops, it was entitled to purchase potaioes of the same
specifications and quality from other producers in order to supply the full 750 tons by

midnight on 30 November 2009.

[9] Mr Hitchings, appearing on behalf of the defendant, argued that it had become
apparent already on 31 October 2009 that the plaintiff would not be able to supply the
full 750 tons, mainly because it had delivered part of its crop to Simba instead of to
the defendant. On 31 October 2009 the plaintiff harvested the last of its crop. He ar-
gued that on a proper interpretation of the agreement, the plaintiff had been obliged
tc supply the potatoes from its own crop, and had not been entitled to purchase-in

from other suppliers.

[10] According to Mr Hitchings, there are several indications in the wording of the
agreement that peint to the conciusion that the plaintiff was only entitled to supply po-
tatoes planted, cultivated and harvested on its own farm. These are the following:
1. The preamble reads as follows:
“WHEREAS
NBL manufactures and distributes potato chips and extruded snacks;

The SUPPLIER cultivates potatoes and is willing 1o suppiy poiatoes {o NBEL;
NBL is prepared to buy potatoes from the SUPPLIER in terms of this agreement

THEREFORE IT IS AGREED AS FOLLOWS:
1. SUPPLY OF POTATOES
1.4 The SUPPLIER undertakes to plant and cultivate potatoes and to supply
NBL in accordance with the price as per annexure A, the quality grade as

per annexure B, and the quantity as per annexure C. Any Input costs of the
Supplier, if any, paid by NBL for whatever reason, remain the liability of the
SUPPLIER and is repayable as agreed. The parties specifically agree that



NBL retains the right to set off the amounts sc owing against the first ac-

counts payable to the SUPPLIER for potatoes supplied.”

The following wards and phrases, so goes the argument, would be super-
flucus if the parties had contemplated that it would be permissible for the
piaintiff to deliver potatoes sourced elsewhere:

1. “The SUPPLIER cultivates potatoes ...”

2. "The SUPPLIER undertakes to plant and cultivate potatoes ...”

3. The contemplation of “input costs of the Supplier” being paid by the de-

fendant.

2. The provision in clause 1.3 entitles the defendant “to suspend the balance of
potatoes naot yet harvested”. It reads as follows:
"1.3  inthe case where:

1.3.1 any breakdown of machinery and/or instaliations of NBL’s factory occur,
1.3.2 any building and/or equipment of NBL becomes unusable, or threatens to be-
come unusable; -
1.3.3 any other cause cutside the reasonable control of NBL including but not lim-
ited to, strikes, work stoppages, lockouts, affecting preduction;
shall entitle NBL to suspend the balance of potatoes not yet harvested, by verbai
notice to the SUPPLIER, until such time as the abovementioned production prob-

lems have been cleared....”

3. Clause 1.4.2, entities the defendant to purchase potatoes elsewhere "un-
less it can be proved that that the yield shortage was due to natural disas-

ters”;

4, In terms of clause 1.4.3 the defendant has a right of first refusal “to pur-
chase any excess crop at a mutually agreed price” in clause 1.4.3.

5. Clause 2 resfricts the harvesting of potatoes in adverse weather condi-

tions, and exposure of potaloes 1o the elements after harvesting.

5. Clause 3.1provides that the risk of crop lcss, rests with the supplier.



[11} These clauses are indisputably premised on the assumption that the potatoes
would be planted, cultivated and harvested by the plaintiff on its farm. Whether the
agreement as a whole, properly interpreted in its context, obliged the plaintiff to sup-
ply only potatoes from its own crop is, however, less clear There is no provision that
specifically forbids of permits the supply from other sources. It is true that the starting
peint in interpreting written instruments such as legislation and contracts is the ordi-
nary grammatical meaning of the words and phrases in question. However, having
regard only to the literal meaning of the words and phrases could lead to unintended,

absurd or unbusinasslike results.

[12] In Coopers & Lybrand and Others v Bryant' Joubert JA dealt with the correct ap-
proach to interpretation of contracts. He held ihat the provisions of the coniract must,
after the literal meaning had heen ascertained, be interpreted by having regard to the
context in which the words of phrases are used, the background circumstances
which explain the genesis and purpose of the contract, i.e. to matters probably pre-

sent to the minds of the parties when they contracted.

[13] Wallis JA restated the present state of the law on the interpretation of various
instruments lucidly in Nafaf Joint Municipal Pension Fund v Endumeni Municipaﬁtyz It
reads as follows:

“The present state of the law can be expressed as foliows. Interpretation is the process of attributing
meaning to the words used in a document, be it legislation, some other statutory instrument or con-
tract, having regard ic the context provided by reading the particular provision or provisions in the light
of the document as a whole and the circumstances attendant upon its coming into existence. What-
ever the nature of the document, consideration must be given to the language used in the light of the
ordinary rules of grammar and syntax; the context in which the provision appears:; the apparent pur-
pose to which it is directed and the material known to those responsible for its production. Where more
than one meaning is possible each possibility must be weighed in the light of all these factors. The
process is objective not subjective. & sensible meaning is to be preferred to one that leads to insensi-
ble or unbusinessiike results or undermines the apparent purpose of the docurnent. Judges must be
alert to, and guard against, the temptafion to subslitute what they regard as reasonable, sensible or
husinesslike for the words actually used. To do 50 in regard t¢ a statute or statutory instrument is to
cross the divide between interpretation and legislation. In the contractual context it is to make a con-

tract for the parties other than the one they in fact made. The “inevitable point of departure is the lan-

; 1995 (3) SA 761 (A) at T68A-E
? 2012(2) All SA 626 (SCA) at 273 paragraph [18]
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guage of the provision itself”, read in context and having regard to the purpose of the provision and the

background to the preparation and production of the document.”

[14] The words and phrases referred to by Mr Hitchings are in isolation clear and un-
ambiguous. They are, as | have said, premised on the assumption that the plaintff
will supply the defendant with petatoes from its own crop. Whether the plaintiff was
obliged by the agreement to supply only from its own crop, i$ less clear. Annexurées
A, B and C to the agreement, suggest that the defendant’s only interests were the
required quality, size, price and quantity. As Mr Heyns submitted, somewhat face-
tiously, on Mr Hitchings's interpretation of the agreement, the defendant's interests
can be satisfied even if the potatoes were produced in Australia or Cambaodia, pro-
vided that the land belonged te the supplier and the potatoes were planted, cultivated

anad harvested by the plaintiff's employeeas ar agents.

[15] The provisions referred to by Mr Hitchings are important and rational. However,
they do not determine the nature and purpose of the agreement. They are peripheral
and their purpose is to provide for certain unforeseen events and/or natural disasters.
Clause 1.4 2 provides protection to the defendant in the event of short supply and
also protection to the supplier in the event of its inability te supply within 10% of the
agreed tonnage owing to natural disasters. The defendant is explicily permitted to
purchase potatoes from other suppliers 1o make up for shert supply. There does not
appear to be any rational reason why the supplier should not also be allowed to

source potatoes elsewhere in order to comply with its abligations.

[16] The preamble to the agreement is clearly based on the assumption that the de-
fendant would purchase the potatoes produced the plaintiff on its own farm. The pre-
amble, however, does not contain operative provisions creating rights and obliga-

tions 3

[17] The purpose of the agreement is the sale and purchase of potaices for the man-

ufacture of potato chips and extruded snacks. Annexure B to the agreement provides

% see e.g. Logista Inc & others v Van der Merwe 2010 SA 105 (WCC) at 112, paragraph [11]; Seven
Efeven Corporation of SA (Ply) Ltd v Cancun Trading No 150 CC 2005 (5) SA 186 (SCA) at 194 para-
graph [20]; ABSA Bank Lid v Swanepoe! NO 2004 (6) SA 178 (SCA) at 181 paragraph [5]
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extensive provisions quality and size parameters with which the potatoes must com-
ply. The cultivar, quality and size, price and quantity of the potaioes are the defen-
dant's main, if not only interests. Furthermore, the agreement provides that the de-
fendant may purchase potatoes elsewhere when the supplier fails to supply the con-
tracted guantity. It further appears that other suppliers, at least Veldsman and Botha,
had supplied potatoes sourced from other farmers. In addition, Mr Joubert had invited
Mr Barnard on two occasicns during November to purchase potaioes from other
suppliers. It is plain from the above that there is no practical, nutritional, scientific or

other rational reason why the potatoes must come from & particular farm.

[18] | find therefore that, read in its context and with regard to the material known 10
the parties when the contract was concluded, they could not have intended te prehibit
the supplier from sourcing potatoes elsewhere when it is for any reason unable to
supply them from its own crop. As Wallis JA said in Nafa/ Joint Municipal Pension
Fund v Endumeni Municipality”, “[A] sensible meaning is to be preferred fo one that ieads to
insensible or unbusinesslike results or undermines the apparent purpose of the document.” It is not
sensible or businessiike 1o allow the dafendant to make up for short supply by pur-
chasing elsewhere, while the plaintiff has no right to do sc.

[19] | therefore find that the piaintiff was entitied fo purchase potatoes from other
suppliers in order to meet its obligations to the deferdant. He had until midnight on
30 November 2004 io perform. Therefore, the purchasing in by the defendant was
precipitous.

[20] As | have already found, the plaintiff lawfully cancelled the agreement because
of the defendant’s failure to pay the plaintiff in accordance with its invoice. The de-
fendant could not pre-empt the cancellation by purchasing potatoes from other sup-
pliers and hold the plaintiff liabie for the price difference.

[21] | therefore find that the counter-claim is misconceived. The plaintiff had until
midnight

4 Supra at 273 paragraph [18]



In the result | make the following order:

1. The defendant is ordered to pay to the plaintiff the sum of R67 150.37;

2. Interest on the sum of R&7 150.37 at the rate of 15.5% per annum from 30
QOctober 20C9 to date of payment;

3. The defendant is ordered to pay the plaintiff's costs on the scale of the High
Court.

4. The defendant’'s counter-claim is dismissed with costs.
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