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JUDGMENT

MAVUNDLA, J.

[1] On the 10 July 2012, consequent to an urgent application brought by

the applicants, | granted the following order:

“1.  That the application was urgent and the Applicants’ non- compliance with the

forms and service provided in terms of the Rules of Court, ta the extent

necessary is condoned;

2. That the Sixth and Seventh Respondents are ordered to provide temporary
potable water in line with regulations 3(b) of the regulations relating to
compulsory national standards and measures to conserve water (GN 509 in
GG 22355 (8 June 2001)) to the residents of Silobela, Caropark and Carolina

Towri in Caralina, Mpumalanga within 72 houwrs of the order of this court;

3 That the Sixth and Seventh Respondents are directed to engage actively and

meaningfully with the First and Second Applicants regarding:

31 the steps being taken to ensure that potable water can once again be
suppiied through the water supply services in Silobela, Caropark and

Carolina Town in Carolina, Mpumalanga, and



(2]

3.2 where, when, what volume, and how regularly lfemporary water will be

made available ir the interim;

4 That the Sixth and Seventh Respondents are ordered to repert to this court
within one month of this cour order as 1o the measures that have been taken
to ensure that porisbie water s supplied through the waler services in

SHobela, Caropark and Carolina Town in Carolina, Mpumalanga;

5. That any party is permitted to subsequently re-enroll the application for
hearing on the same papers, duly supplemented, on reasonable notice fo

the other parties;

6. That the sixth {o ninth Respondents are jointly and severally, the one paying
the other to be absclved; to pay the costs occasicned by this application,
on party and party scale, which costs shall include the costs of 2 (two)

counsels.

7  That no order is made against the other respondents not mentioned in the

orders nerein above.”

The sixth to ninth respendents in the main application, as first to fourth
applicants respectively. are now bringing an application for leave to
appeal against this judgment to the Supreme Court of Appeal

alternatively to the Full Bench of this Division. The applicants in the
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main application, as first and second respondenis respectively, are

opposing this application for leave to appeal.

On the other hand, the applicants in the main application, brought an
application in terms of Rule 49(11) to have paragraphs 2 up to 5 of
the above order of 10 July 2012 operational and executable and not

suspended, pending the finalization of:
(i) any application for leave to appeal;

{iiy if same is refused, pending any application to the Supreme Court

of Appeal and or the Constitutional Court,

{ii) and oran appeal.

For purposes of convenience, | shall refer to the parties as they were
referred to in the main application. | shall deal simulianeously with both
respective applications, for leave to appeal and in terms of rule 49(11).
It needs 10 be noted that both applications were strongly opposed by
the respective opponents to the relevant application. | do not intend to

chronicle in detail the respective contention in support of and
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opposilion of the relevant applications, nor traverse all the

submissions.

| shall also hear in mind the applicable principles in the respective
applications. Firstly it is trite that in an application for leave tc anpeal,
the question to be asked is whether there are reasonable prospects of
success on appeal. The Court against whose judgment leave to
appeal is sought, should disavow its mind of any bias and cbiectively
consider whether there are prospects that another court might decide
otherwise. Even if the caurt believes of the correctness of its judgment,
it should nonetheless grant leave to appeal, If there is a possibility that
a court of appeal might conciude differently; wvide R v Kuzwayo ';

Westinghouse Brake & Equip v Bilger Engineering’

In the circumstances of this case, in my view, | should also have
regard to the importance of the matter to both parties, the grounds

Jpon which leave to appeal is premised, and whether leave to appeal

! 1949 (3) 761(AD) at 764-765.
21986 (2) SA 555 (AD) at 5B4CE.
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is bona fide ang not frivolously sought, in exercising my discretion. If
the granting of leave to appeal would expedite the resolution cf the
dispute between the parties, then i must be inclined to grant ieave to
appeal, bearing in mind whether there is a prospect of success that
another court minght find differently to my decision appealed against;
vide New Clicks South Africa (Ply) Ltd v Tshabalala-Msimang and

Ancther: Pharmaceutical Society of South Africa v Minister of Health

and Another >,

The grounds upon which the application for leave to appeal are
comprehensively set out in the relevant notice, as such | deem it nat

necessary to chronicle these, for purposes of this judgment.

It is trite that an applcation for leave to appeal automaitically suspends
the operation of the order against which leave to appeal 1s sought. The
party who seeks an order in terms of Rule 49(11) that the operation
and execution of such order be not suspended, bears a general onus

to show why such relief should be granted. Such an onus would be

12005 (3) SA 231 (CPD) a1 236 H- 237A.



discharged on a balance of probability, vide Tuckers Lanhd and
Development Corporation v Soja". The respondent who opposes the
grant of such an order, must show why leave to execute should not be

granted; vide Antares (Pty) Ltd".

[91 The Court has a wide discretion to grant an order putting into effect the
operation and execution of the order against which the leave to appeal
is sought The Court must determine what is just and equitable in all
the circumstances of that particular case. The Court in doing so, must

have regard to the following factors, inter alia:
(a) potentiality of irreparable harm or prejudice being sustained by:
(i) the appellant on appeal if leave to execute were to be
granted;
(i) the respondent if leave to execute were fo be refused.

b) the prospect of success on appeal, including more particularly the
prosp PP 9 ¥
guestion as to whether or not the appeal noted is vexatious or

hona fide;

41680 (1) SA WLD 691 at 896H.
51977 (4) SA (WLD) 29 at 30H.



{c) whether there is a potentiality of harm irreparable harm or
prejudice to either the appellant or respondent, the balance of

hardship or convenience fo either of the parties.

ADC APPLICATION FOR LEAVE TO APPEAL

[10] The crisp paint, infer afia, forcefully taken by the sixth and seventh

respondents, is that:

(i) the sixth and seventh respondents are not the water service
authority obligated to provide water services in the affected area

{Carolina}, and in particular tank water;

(i) the eighth and ninth respondents are the water service authority
obligated to provide bulk water and infrastructural services as
the local authority, but there is ne order against them to do so,

(i) reguiation 3 does not oblfigate the respondents to provide
potable water, save for regulation 4 upon which the applicants

did not rely;

{iv) the eighth and ninth respondent have been ardered io pay the

costs, jointly and or severally with the sixih and seventh
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respondent without there being any adverse decision of

unlawfulness conduct on their part;

(vi the applicants did not prove the general onus resting upon
them, and the case in terms of Plascon Evans principle should
have been decided on the version of the respondents and the

application should have been dismissed with costs.

The nub of the point taken by the sixth and seventh respondents is
that, they are not accredited as water service providers and therefore
capnot comply with the order. In my view, this type of attitude is
tantamount to dereliction on technical grounds of the statutory duties
and responsibilities placed not only on a district municipality, but also
the locai municipality, in casu, also the eighth and ninth respondents
who say that the order does not direct them to provide the services in

issue,

Both the district municipality, of which the sixth and seventh
respondents are, and the local municipality, of which both eighth and

ninth respondents are, are organ of State, both established in terms

10
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of 5155 of the Constitution,® within the local sphere of government,
tasked with the exercise of co-operative governance7 within the broad
mandate of providing basic necessities, such as water to ensure
healthy service to the communities within their area. They must co-
operate with one another and enhance that co-operation and assist
one another to solve problems that arise in their area. Section g®
piaces an obligation on municipalites, both district and logal, in my
view, “to do anything reascnably necessary, for, or incidental to, the

effective performance of its functions and exercise of its powers”

Both district municipality and local municipality are obliged to respect
the rights of the communities in their area, that are enshrined in the
Bill of Rights®. The right in issue in casu is enshrined in s27(1)(b) of
the Constitution. The particular section does not anly guarantee being
provided with basic water, but it is much profound. It deals with health
as well (27(1)k). This section aiso places, in my view, an abligation
on all spheres of governance to ensure a heaithy environment to the

communities. The State must take reasonable legislative measures,

® 4155 of the Constitution of Seoublic of South Africa, Act No 108 of 1366
83 uf Lowal Government; Municipal Systems Act no. 32 of 2000.

* s8(2)of Local Government; Municipal Systems Act no. 32 of 2000

s 4(3) of Lacal Government; Municipal Systems Act no, 32 of 2000

11
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within its available resources, to achieve the progressive realization

of these rights'®.

It needs mention that the Water Service Act 108 of 1997 defines
“water service authority” to mean any municipality, including a district
or rural councll as defined in the Local Government Act 1993,
responsible for ensuring access to water services. In my view, both

the district and local municipalities are included in this definition.

In Mazibuko and QOthers v City of Johanneshurg and Others 2010 (4)
SA 1 at 8 para [21] stated that a water service institution is defined in
the Water Service Act to include bath a water authority and water
service provider These institutions are tasked with the obligation of
providing "basic water supply” that meets "minimum standard of
water supply service necessary for the reliable supply of a sufficient
quantity and quality of water to households, including informat

households, to support life and personal hygiene ”

" Minister of Heatn & Others v Treatment Aczion Caripa gn & Qthers (NO: 2) 2002 {5] SA 711 CC TAC

12



[16] The Courtin the Mazibuko matter (supra) at 22D at para 67 the court

held that;

“Thus the positive obligations imposed upon government by the
social and economic rights in our constitution will bill be enforced by
the courts in at least the following ways. If the government takes no
steps to realize the rights, the court will require the government to
take steps. " /n casu the sixth and seventh respondent were ordered
to provide the services. In my view, the sixth to ninth respondents
cannot abdicate the responsibility of providing the basic services

encapsulated in the fundamental rights to the Silobela community.’

[17] It needs mention that s84(1)(b) of the Local Government Municipality

Structures Act provides that:

“1 A district municipality has the following functions and powers:

(p) Potable water supply system.”

The respondents in their capacity as the thira and lowest sphere of
government and closest to the communities, are expected to develop

service provision of basic needs, if need be, in my view, ©© be

B yide 56 2)a) of Loca Governmeat; Municipal Systems Act no. 32 of 2000

13
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innovative in order to progressively realize these constitutional

imperatives.

Taking all the above, | am therefore of the view that ancther court,
cbjectively interrogating the facts of this case, will not find otherwise

than this court did.

However, the matter is of importance to both parties, in my view. In
the event | were not to grant the application for leave to appeal, the
respondents, whose pocket is not limited, can still petition and further
prolong the matter. On the contrary were | to grant leave to appeal, it
would avert the costly exercise of having to petition, and facilitate in
expeditiously bringing the matter {o finality. In the premises, it would
be prudent that | should incline towards granting leave to appeal to

the Full Bench of this Division.

AD RULE 49(11)

14
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It is common cause that after the judgment of 10 July 2012, the water
in the relevant area still had high two exceptionally high substances,,
a pH and aluminum which present health risk "> which refutes the

allegation that the water is safe for human consumption.

In the Mazibuko matter supra at page 4A-B, O'Regan J stated that
.. .Water is life. Without it, nothing organic grows. Human beings
need water to drink, tc cook, to wash and to grow their food. Without
it, we will die. It is not surprising that our constitution entrenched the

right of access to water...”

The Committee on Economic, Social and Cultural Rights has adopted
the approach that:
* The water supply for each person must be sufficient and continuous for

perscnal, domestic uses. These uses ordinarly include drinking, personal

sanitation, washing of clothes, food preparation, perscna and household hygiene.

“' Paginated page subparagraphs41.2a1d42.1

15
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The guantity of water available for each persen should correspond to World

Health Qrganization (WHO) guidelings "

The quality of water provided must be hygienic. In my view, there is no
room for half measures in providing water. The respondents
contended thal there are no people dying and that the situation is
exaggerated for pelitical gain by the applicants but the water is fit for
human consumption. We need not see people dying before we hold
the respondents to comply with their constitutional imperatives. There
is evidence placed before me that subsequent to the granting of the
order the 10 .July 2012, there is still inadequate water supply.
According to the evidence placed hefore me, which | do accept, some
of the jojo tanks are not refilled regularly and some remain empty.
Cleary the respondents are not complying with the order. Besides,

their attitude is that the order is unenforceable.

The contention of the respondents that the order is unenfcrceable, for
the reasonsg that | detailed earlier herein above, is unacceptable. The

community stands to suffer more harm than the respondents. The

Y socio-Econermnic Rights in South Africa, Danie Brand and Christaf Heyns, 2005 page 198

16



respondents, in my view, cannot suffer greater harm than that which
will be suffered by the community in the form of health risk, to say the
least. | am of the view that in balancing the respective rights of the
parties, | must incline towards protection of the rights of the community
and uplift the suspension of the operation of the order, pending
finalization of an appeal and exhaustion of any possible appeal to the

Supreme Court of Appeal and or the Constitutional Court.

[25] The applicants in regard to the Rule 49(11) confined themselves anly
to orders 2 to 5. They do accept that order 6 which deals with costs,
remain suspended pending the finalization of the appeal. This is in my

view a sensible approach.

[26] The sixth to ninth respondents brought the application for leave to
appea!. These respondents opposed the application in terms of Rule
438(11). In so far as the costs of the application for leave to appeal
these would be costs on the appeal. In so far as the costs for the Rule

48(11) these must be borne by the sixth to ninth respondents.

17



(27] In the premises | make the following orders:

1. That leave to appeal to the Full Bench of this Division against

the judgment and order of 10 July 2012 is granted;

2 That costs of the application for leave to appeal be costs in

the appeal;

3 That in terms of Rule 49(11} the operation and execution of
paragraphs 2 to 5 of the order granted on 10 July 2012 are
suspended pending finalization of any appeal to the Full
Bench, and or to the Supreme Court of Appeal, and or to the

Constitutional Court;

4 That the sixth to seventh respondents are ordered, pending
the events set out in order 3 hereof supra to comply with
paragraphs 2 to 5 of the order of 10 July 2012 from date of

this order.

18



§ That the sixth to ninth respondents are jointly and severafly

ordered to pay the costs of the Rule 45({11) application

b
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