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IN THE HIGH COURT OF SOUTH AFRICA, 

(NORTH GAUTENG, PRETORIA) 

(1 ) R E P O R T A B L E . ^ 

(2 ) OF INTEREST TO 

(3) REVISED. 

DATE 

In the matter between 

MA MFOMADI 

SCINTIA SEDIELA MFOMADI 

and 
THE ROAD ACCIDENT FUND 

J U D G M E N T 

MAKGOKA, J 

[1] This is a claim for loss of support in terms of the Road Accident Fund in Act 56 of 1996 (the 

Act) following the death of the first plaintiffs husband on 20 October 2001 as a result of injuries he 

sustained during or motor vehicle collision. Initially the plaintiff sued both in her personality capacity, as 

well as her capacity as mother and 'natural guardian' of the second plaintiff. The second plaintiff had 
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reached majority when the action was instituted in 2006, but was still a minor when the claim was 

lodged with the defendant in June 2003. 

[2] At the commencement of the trial counsel for the plaintiff applied in terms of rule 15 (2) of the 

Uniform Rules of Court for an order in terms of which the erstwhile minor child was to be joined in these 

proceedings as the second plaintiff. There was no objection to the proposed joinder. Accordingly I 

made an order joining Scintia Sediela Mfomadi as the second plaintiff. Counsel further moved for 

amendment to the plaintiffs particulars of claim. Similarly, there was no objection and I granted the 

proposed amendment in the following respects (which obviously affects the prayers): (i) by deletion of 

the amount of 2.5 x R 144 on page 9 and replacing it with R4141 385; (ii) by substituting paragraph 10 

with the following: 

'For greater part icular i ty, r e f e r e n c e is m a d e to the ac tuar ia l repor t of H u m a n 

and Morr ies da ted 2 4 Feb rua ry 2 0 1 2 in the amoun t o f R 2 7 3 8 3 8 . ' 

[3] The following issues are common cause or not in dispute. The plaintiff was born on 9 December 

1950. On 9 November 1983 she married her late husband (the deceased) in community of property. 

The deceased was born on 11 January 1947. He was, during his lifetime, a taxi owner and driver. Four 

children were born from the marriage, two of whom were self- supporting at the time of his death. The 

second plaintiff was born on 7 November 1986. Her immediate elder sister was born in 1982. No claim 

has been instituted on her behalf. On 20 October 2001 the deceased was killed in a motor vehicle 

collision. The defendant has conceded liability for the collision. Counsel informed me that the parties 

had further agreed that the plaintiffs' damages, if any, should be 'apportioned' in the ratio 60/40.1 shall 

deal with this aspect later. The trial proceeded therefore only on the issue of the amount of damages. 
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[4] The issues in dispute and for determination are the following: (i) the income of the deceased; 

(ii) whether the first plaintiff has suffered any loss for loss of support and if so, the quantum of such 

claim; (iii) the quantum of the second plaintiffs damages and (iv) the age of dependency of the second 

plaintiff. 

[5] Three witnesses testified, namely the two plaintiffs and Mr Matome Marcus Rakimane, who 

testified on behalf of their behalf. The defendant closed its case without calling any witnesses on its 

behalf. What follows is a brief exposition of each witness' evidence. 

The first plaintiff 

[6] She testified that during the deceased's lifetime he managed the taxi business. She was employed 

at an electric plugs-manufacturing firm since 1975, but was retrenched on 15 February 2012. After the 

deceased's death she inherited the deceased's only vehicle, which he had used as a taxi. The 

deceased had bought the vehicle second-hand. She continued to operate the taxi. The driver she 

employed used to bring daily takings of R150 and R200. She encountered numerous problems with the 

driver, whom she suspected of embezzling the daily takings and short-changing her. As a result, the 

taxi business deteriorated and was no longer profitable. She received approximately R5000 per month 

from the taxi business, which she used for her daughter's education. According to her, the deceased, 

during his life-time derived more money from the taxi business than she did when she managed the 

business, after his death. 

[7] By the time she was retrenched, she had already surrendered the vehicle in terms of the 

government's taxi recapitalization programme, in respect of which she received R50 00 for the scrap. 

She used that money as a deposit on a new vehicle. She was unable to maintain regular repayments 

on the new vehicle, which she also used as a taxi. It broke down frequently and caused more money to 
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repair. The situation was exacerbated by the continuing embezzlement of daily takings by the drivers 

she had employed. She currently receives old-age pension of R1 140 a month, since January 2011. 

The second plaintiff 

[9] She was 15 years old at the time of the deceased's death and still a pupil. She failed matric in 

2007 and did a 're-examination' in June 2008. Thereafter she remained at home and obtained a post 

matric certificate in 2009. She only became gainfully employed in 2010. 

Mr Rakimane 

[10] He is taxi owner and a member of a taxi association to which the deceased also belonged. He is 

currently the deputy chairperson of the association. At the time of the deceased death he was a Yank 

master'. He had to, among others, ensure that commuters were transported safely and monitoring of 

fare fees charged by the drivers. By virtue of his position, the records of the trips made by the taxis 

whose members belonged to his association, he was able to ascertain the member of loads made by 

each taxi He testified that during the relevant period a single trip from Brits to Maboloka was R6. The 

deceased's vehicle carried 15 passengers. One taxi would make 5 return loads per day during the 

week, and over the weekends it could be up to 7 loads per day. Using a particular formula, he 

estimated the deceased's gross income per month to be R5 665, and R3 150 net. (Assuming the 

deceased has loaded 7 days a week). During cross-examination he was unable to explain how he 

arrived at the gross profit of R5 665. He further conceded that the amount of R3 150 did not take into 

consideration the normal wear and tear, maintenance, service, rank fees, driver wages, tyre change. 

[11] I must immediately remark that the evidence of the deceased's earnings is not the best there 

could be. The evidence of Mr Rakimane is based largely on suppositions. However, the fact remains 

that the deceased owned and drove a taxi. He earned some income from that business. Mr. 

Rakimane's evidence, imperfect as it might be, provides some basis from which an award may be 
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1 1926 TPD 367 at 379 
2 1984(1) SA 98 (A) at IMA 
3 1967 (4) SA 445 (A) at 451B-C. 
4 2002 (3) SA710 p a r a s 12 a n d 13. 

made. The fact that the evidence is open to criticism is no reason for a court to adopt 'a non possumus 

attitude' and make no award. See Hersman v Shapiro & Co1 where Stratford J said: 

'Monetary d a m a g e hav ing b e e n su f fe red , it is necessa ry for the Cour t to assess the amoun t 

and m a k e the best use it c a n of the ev i dence be fore it. T h e r e are cases w h e r e the 

assessmen t by the Cou r t is little m o r e than an es t imate ; but e v e n so, if it is cer ta in that 

pecun iary d a m a g e s h a v e b e e n suf fered, the Cour t is b o u n d to a w a r d d a m a g e s . ' 

(See also Southern Association v Bailey2 and Anthony and Another v Cape Town Municipality3) 

[12] In his work, The Quantum Year Book (2012) Robert Koch at p108 provides a useful list of 

suggested earnings assumptions for non-corporate workers, where a taxi-owner -driver's earnings are 

assumed at R44 000 - R260 000 per year. I am therefore satisfied that there is a sufficient basis on 

which an award can be made for damages. 

[13] I now consider the plaintiffs' individual claims. With regard to the first plaintiffs claim, it is in 

contention whether she is entitled to any award. Counsel for the defendant, Mr. Nel, argued that since 

the first plaintiff derived income from the deceased's taxi business after his death, she suffered no loss 

at all. Accordingly, so was the submission, absolution from the instance should be granted. On the 

other hand, Mr De Beer, for the plaintiff, urged me to find that the first plaintiff indeed suffered a loss. 

[14] Before I consider the parties' contentions, I deem it prudent to set out the general principles 

governing the payment for loss of support. Those were conveniently summarized by Lewis AJA (as she 

then was) in Lambrakis v Santami 

T h e m e a s u r e s of d a m a g e s for loss of suppor t is, usual ly , the d i f fe rence be tween the posi t ion of the 

de fendan t as a result of the loss of suppo r t and the pos i t ion he or she cou ld reasonab ly have expec ted 

to be had the deceased not d ied : Joube r t (ed) The Law of South Africa (1st re- issue) Vo l 7 para 89, 

ci t ing Jameson's Minors v Central South African Railways 1908 T S 5 7 5 at 603 ; Hulley v Cox 1923 A D 
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5 1990 (4) SA 265 (Tk A) 
6 1968 (4) SA 606 (D) 

2 3 4 ; and Legal Insurance Co Ltd v Botes 1963 (1) S A 6 0 8 (A). T h e part icu lar equi t ies of the c a s e must 

a los be taken into a c c o u n t and an ad jus tment m a d e if app rop r ia te : Botes above at 6 1 4 F-H, w h e r e 

Ho lmes JA sa id that the trial J u d g e 'has a d iscret ion to award w h a t under the c i r cums tances he th inks 

right'. Thus any addi t ion to a dependan t ' s income, ar is ing f r o m the dea th of the d e c e a s e d , must be 

deduc ted f rom the total a m o u n t of the loss. In assess ing the va lue of the benef i t -and i ndeed the loss- the 

cour t may be gu ided but is cer ta in ly not t ied d o w n by i nexo rab le actuar ia l ca lcu la t ions ' (Ho lmes JA in 

Botes {supra at 6 1 4 F - G ) . . . 

W h e r e property is inher i ted by a dependan t , in de te rm in ing the ex ten t of h is or her loss the cour t shou ld 

take into accoun t not the va lue of the property but that of the acce le ra ted accrua l (cf Groenewald v 

Snyders 1966 (3) S A 2 4 8 C - F ) . Th is entai ls assess ing the probabi l i t ies of the d e p e n d a n t hav ing 

inher i ted the proper ty shou ld the d e c e a s e d not have been ki l led th rough the w r o n g d o i n g of the 

de fendant , but dy ing f r o m a d i f ferent c a u s e at a later s tage. ' 

[15] The basis of liability to compensate for loss of support is therefore to compensate a widow or a 

child for the value of the support lost as a result of the death of the spouse or parent. The fact that 

income accrues from other sources which compensate for the loss is not a ground for reducing the 

amount payable by the wrongdoers unless such income is a direct consequence of the death of the 

deceased. (See Santam Insurance v Meredith5 at 267H-J). At least since the decision in Jameson's 

Minors, it has been settled law that income generated by an asset in a deceased estate constitutes an 

accelerated benefit to dependent heirs. In Indrani and Another v African Guarantee & Indemnity Co Ltd6 

the following was stated at 607 F-H: 

T h e genera l pr inc ip le app l ied by the South Afr ican Cour t is that a d e p e n d a n t plaintiff w h e n ent i t led to 

d a m a g e s for loss of suppor t , shou ld be awarded d a m a g e s on ly for the "mater ia l loss c a u s e d . . . by his 

dea th " (See Hulley v Cox 1923 AD 234 at 243). It s e e m s impl ic i t in w h a t w a s sa id by Innes C J in Hulley 

v Cox, that the mater ia l loss can only be ascer ta ined " by ba lanc ing , o n the one hand , the loss to h im of 

the fu ture pecun ia ry benef i t , and , o n the other, any pecun ia r y a d v a n t a g e wh ich f r om w h a t e v e r source 

c o m e s to h im by reason of the death" (my emphas is ) . 
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[16] In the present case, the first plaintiff was married in community of property to the deceased. 

In addition to her compensation for loss of support she also acquired an additional source of income 

from the proceeds of her half-share of the estate which she could use for her own benefit. It admits of 

no debate that the income derived from the taxi business constitutes a benefit which accrues as 

a consequence of the death the deceased. It is therefore deductible as an accelerated benefit. In 

Santam Insurance Ltd v Meredith7 Goldin JA articulated the position thus: 

'Commun i t y of p roper ty is a un iversa l e c o n o m i c pa r tne rsh ip of the spouses . All thei r asse ts and 

l iabi l i t ies are m e r g e d in a jo int es ta te , in w h i c h both s p o u s e s , i r respect ive of the v a l u e of their 

f inancia l cont r ibu t ions , hold equa l sha res . ' (See Hah lo The South African Law of Husband and Wife, 

5 t h ed at 157-8. ) ln addi t ion to her c o m p e n s a t i o n for loss of suppor t she also acqu i res an addi t ional 

sou rce of i ncome f r o m the p r o c e e d s of her half of the es ta te wh i ch she can use for her o w n benefit . 

In my v iew such i ncome can const i tu te a benef i t w h i c h acc rues as a c o n s e q u e n c e of the dea th of the 

d e c e a s e d . T h e d iv is ion of the jo int es ta te is not i tself a benef i t but the p r o c e e d s f rom her exerc ise of 

owne rsh ip of her hal f can d e p e n d i n g on all the fac ts , const i tu te , as d o e s acce le ra ted success ion , a 

deduct ib le benef i t . (See De Wet NO v Furgens 1970 (3) SA 3 8 (A) at 46-51. ) In dec id ing 

whe the r or to w h a t extent i ncome d o e s in fac t cons t i tu te a deduct ib le benef i t it is necessa ry to 

cons ider and give ef fect to the s i tuat ion as a w h o l e . ( S e e Marine and Trade Insurance Co Ltd v 

Mariamah and Another 1978 (3) SA 4 8 0 (A) at 488 -9 . ) 

[17] For the calculation of the deduction for acceleration, one must have regard to the three 

separate components mentioned in Groenewald at 248E-F, namely: 

(a) The inheritance (the value of assets which have accrued as a result of the death, 

(b) The use value (the value of use of the assets by the family had there been no death) 

(c) The chance of later inheritance (the present value of the chance of inheriting at a later 

date had the death not occurred prematurely). 

Above at 269B-D 
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[18] In the present case, (c) finds no application. With regard to (a) the only two assets accruing are 

the immovable property and the taxi (jointly valued at R100 00). Regarding (b), it is highly likely (subject 

of course to the general contingencies of life) that the deceased would have continued the taxi 

business, but for his death. 

[19] The question is therefore, whether, on a conspectus of all the factors, the first plaintiff derived 

benefit from the division of the joint estate, and if so, to what extent. As stated elsewhere in this 

judgment, the proper approach is that indicated in Botes above, namely, that the remedy for loss of 

support aims at putting the defendants in as good a position, as regards maintenance, as they would 

have been in if the deceased had not been killed; and that, to this end, material losses as well as 

benefits and prospects must be considered (See also Groenewald v Snyders, above at 256 C-D). 

[20] In this regard it should be taken into account that although the first plaintiff continued to manage 

the business, it is clear that she did not possess the necessary skill and experience that the deceased 

had. She lacked the insight and "street-wise" skills, for example, to manage possible embezzlement of 

daily takings by drivers. My impression of her overall evidence is that the hazards of managing or 

business as competitive and complex such as a taxi, were just too much for her. She was clearly out of 

her depth. Indeed, what the deceased had managed for many years, collapsed shortly after his death. 

[21] In argument, the parties' counsel relied on the actuarial calculations contained in the reports 

prepared for the parties, respectively. In the actuarial report dated 24 February 2012 prepared for the 

plaintiffs by Human & Morris Consulting Actuaries, the approach adopted in the calculation is the 

following. The net income of the deceased was determined at R144 000 before tax, with the 

assumption that there would have been an increase of 6% per year from date of the accident to 

assumed retirement age of 65, from which period the deceased would have been entitled to a State Old 

Age pension. 
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8 Reference to the first plaintiff by her maiden surname. It is not clear why, as she had attached her marriage 
certificate to her claim. 

[22] The income of the first plaintiff at the time of the accident was also taken into account, namely 

R42 328 per year, backdated at 6% per year to date of the accident. It is assumed that the first plaintiff, 

after being retrenched in February 2007, had not received any income until she commenced receipt of 

State Old Age pension in January 2011. With regard to apportionment of family income, it is assumed 

that the pre-accident net family income would have been apportioned two parts to each parent, and one 

part to the second plaintiff. The first plaintiff is deemed to apply her own full net income to offset her 

loss of support. It was assumed that the second plaintiff would have needed support up to 31 October 

2010 (apparently as she became employed only in November 2010). The net estate of the deceased is 

assumed at R100 000, being a house and assumed value for the taxi business, thus R50 000 was 

calculated for accelerated benefits purposes. On the basis of these and other assumptions, the 

plaintiffs' losses were calculated at R414 385 and R273 878, respectively 

[23] Counsel for the defendant, in submitting that the first plaintiff had suffered no loss, since she 

inherited the deceased's taxi and continued to derive income from it, was apparently influenced by, and 

relied on, an actuarial calculation prepared for the defendant by Mr. George Schwalb of GRS Actuarial 

Consulting dated 19 July 2011. Based also on certain assumptions, it is concluded in the calculation 

that the first plaintiff had suffered no loss at all. The basis of this conclusion is as follows: 

A c c o r d i n g to a letter da ted 27 A u g u s t 2 0 1 0 by Road A c c i d e n t & Insu rance A s s e s s o r s : 

• M a b o l o k a Je r i cho Tax i assoc ia t ion supp l ied t h e m wi th an 'es t imated (sic) of wha t a 

taxi o w n e r in th is ins tance wou ld have ea rned ' . T h e w i d o w is earn ing a simi lar t humb 

suck i n c o m e as taxi owner . 

• Cl ipsal M a n u f a c t u r i n g emp loyed M s N t s a n e 8 unti l the b ranch w h e r e she w o r k e d 

c losed d o w n . 
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Acco rd ing to a rough es t imate by Mabo loka Je r i cho taxi ope ra to rs in A u g u s t 2010 , "Mrs M f o m a d i " ea rns 

about R 3 150 per w e e k profi t f r om the taxi bus iness (note that their es t imate exc luded deprec ia t ion and 

ma in tenance) . 

F rom the above in fo rmat ion it s e e m s clear that the va lue of M s N tsane 's inher i tance of the taxi bus iness 

e x c e e d e d any f inanc ia l suppor t that she wou ld h a v e rece i ved f r om Mr Mfomad i f r om the s a m e taxi 

bus iness and , there fo re , she has not suf fered a n y net loss of ea rn ings . W e thus only es t ima ted the 

ch i ldren 's loss of ea rn ings . " 

[24] With regard to the second plaintiff, it was assumed that the income from the taxi business would 

be apportioned among others, to the second plaintiffs sister, who was 19 at the time of the accident. 

On the assumption that both children would have needed support until the ages of 21 respectively, the 

second plaintiffs loss is calculated at R124 097. 

[25] The actuarial calculation prepared for the defendant, and its premise with regard to the first 

plaintiff, is in my view, not very helpful, and to the extent I point out here, flawed. It is flawed in one 

simple respect. It is assumed that since the first plaintiff inherited the deceased's taxi, she was able to 

generate the same income as the deceased did. This is simplistic, and obviously ignores the 

undisputed evidence, which I accept, that the first plaintiff was not possessed of the necessary skills 

that the deceased had to sustain the business. This is largely why the business collapsed. Of course, 

her driver would have loaded the same number of passengers as did the deceased, and even perhaps 

collected the same daily takings, but that is only part of the overall management, in respect of which 

she was found lagging. As a result, the first plaintiffs income from her inheritance of the deceased's 

taxi business, and the value thereof, resulted in a financial loss and therefore no benefit accrued when 

the totality of the situation is considered. (Compare the facts to those in Santam Insurance v Meredith, 

above). I am therefore satisfied that the first plaintiff did suffer a loss as a result of the deceased's 

death. 
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[26] With regard to the second plaintiff, the calculation is obviously distorted by the inclusion of the 

second plaintiffs sister, who is not part of this action, and apparently did not assert a need for support. 

It appears from the first plaintiffs evidence that she was had been in receipt of a social grant since 

2006.1 therefore prefer the plaintiffs' actuarial calculation over that of the defendant. It is not to suggest 

that the plaintiffs' calculation does not have its flaws. For example, I have already commented on the 

inadequacy of evidence with regard to the deceased's income, on which evidence, the actuarial report 

is premised. However, that can be balanced with a suitable contingency deduction, which is an aspect 

I now to. 

[27] Both plaintiffs' awards should be adjusted to make provision for the general contingencies. Had 

he not been killed, the deceased's future life and, in particular, his taxi business and earning capacity 

would have been subject to a variety of normal vicissitudes and hazards of life, the more so that he was 

self-employed in a volatile taxi industry. He would have been, for example, affected by the 

recapitalization programme. It is likely therefore that he would have struggled financially, maybe even to 

the extent of collapse. Obviously, not all these ponderables would have been adverse. He may have 

continued to work beyond the retirement age of 65. 

[28] On the other hand, he and his businesses may have fallen on hard times. Ill-health or injury may 

have dogged him; he may have been killed in a taxi-related violence (which is not far-fetched, given the 

notoriety of the industry in this regard). All these would cause loss of income or forced retirement. 

Therefore, a deduction should be made from the plaintiffs' claim to allow for general contingencies, 

some of which I have alluded to above. All these factors, in my view, point to a higher contingency 

deduction, especially in respect of the first plaintiff. Having regard to all the factors, I conclude that a 

deduction of 40% from the first plaintiffs claim in respect of her loss would, in the circumstances, be fair 

and adequate to allow for general contingencies. It takes into account all of the above contingencies, 
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9 1980 (2) SA 814 (A) at 838A. 
1 0 1980 (3) SA 1010 (O) at 1017G-H 

and the fact that she received some income from an inherited asset, though on a very limited basis. It 

also balances out the inadequacy of the evidence with regard to the deceased's income. 

[29] I turn now to the second plaintiffs claim. In this regard compensation is for the loss of support 

from a parent who did infact support, or was under an obligation to do so. (See Groenewald v Snyders, 

above at 247A-C. The principles governing the award of damages to the second plaintiff are not 

contested. It is common cause that the second plaintiff is entitled to damages only insofar as she has 

suffered actual pecuniary loss as a result of the wrongdoing of the insured driver (see Evins v Shield 

Insurance Co. Ltd9). On a conspectus of all the facts, I am satisfied that the second plaintiff suffered 

actual pecuniary loss as result of the death of her father, and for that she is entitled to adequate and fair 

compensation. 

[30] In the actuarial calculation, it was assumed that she would have been in need of maintenance up 

to the time she became employed. This is the correct assumption. A parent's duty to support a child 

does not cease when the child reaches a particular age but it usually does so when the child becomes 

self-supporting. Majority is not the determining factor (see Smith v Smith]0). The deceased in the 

present case, would have been obliged to continue supporting the second plaintiff up to self-sufficiency. 

Similarly, the second plaintiffs claim should be adjusted to factor in the general contingencies. I also 

take into account all the factors considered in arriving at the contingency deduction from the first 

plaintiffs claim. Of course, the factor relating to the inheritance is not applicable to her. In her case, I 

deem a deduction of 20% to be appropriate. 
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[31] The plaintiffs' combined damages are in the amount of R467 733.34, calculated as follows: 

(a) First plaintiff 

R414 385-40% = R165 754 

NetR248 631 

(b) Second plaintiff 

R273 878 - 20% - R54 775.66 

Net R219 102.34 

[32] Finally, I deal with an aspect I alluded to in the introduction. It is to be recalled that I mentioned 

that counsel conveyed to me that the parties had agreed that the plaintiffs' damages be apportioned on 

a 60/40 ratio. It occurred to me when preparing this judgment that I did not query this aspect with 

counsel when it was raised. This being a dependants' claim, apportionment does not come into 

reckoning. The negligence of the deceased in an action by dependants is irrelevant (see for example 

Potgieter v Rondalia Assurance Corp. of SA Ltdu). All the dependants have to establish is the 

proverbial 1 % in order to succeed with their full damages. The agreement of the parties with regard to 

the apportionment is therefore at odds with the general legal policy and is not binding on this court. I 

was of the mind to request counsel to address me on this aspect before delivery of this judgment. On 

second thought I decided against that, as the legal principle is trite, and counsel would be constrained 

to agree with the established principle. The plaintiffs are, as a result, entitled to their full damages, 

without any apportionment. 

1 1 1970 (1) SA 705 (N) at 715A-C 
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[33] In the result I make the following order: 

1. The defendant is ordered to pay the plaintiff an amount of R467 733.34 on or before 

3 September 2012; 

2. The said amount shall be paid directly into the Trust Account of the plaintiffs attorneys, 

the particulars of which shall be furnished to the defendant's attorneys forthwith; 

3. The defendant is ordered to pay the plaintiffs taxed or agreed party and party costs, 

which costs shall include the reasonable taxable costs of obtaining the actuarial reports 

from Human & Morris (actuaries); 

4. The capital amount will not bear interest unless the defendant fails to effect payment 

on the due date, in which event the capital amount will bear interest at the rate of 

15.5% per annum from and including the fifteenth calendar day after the date of this 

order, to date of payment. 
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