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Z O N D O J: 

Introduction 

[1] In 2010 Sishen Iron O r e C o m p a n y (Pty) Ltd. the appl icant in this appl ica t ion . 
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launched an appl icat ion in this Cour t for the rev iew and set t ing as ide of var ious dec is ions 

that had been taken by the first, second, third and fourth respondents concern ing an 

appl icat ion that had been m a d e by Imperial C r o w n 289 (Pty) Ltd ( " I C T " ) . the fifth 

respondent in those p roceed ings , and. in this appl icat ion, to the Minis ter of Minera l 

Resources , the first Responden t , for the grant of a p rospec t ing right for iron ore and 

m a n g a n e s e or some or other minera l s in propert ies that the part ies to those p roceed ings 

referred to as the Tab le 1 proper t ies in K u r u m a n . Nor the rn Cape . Sishcn also sought in 

those p roceed ings an order compe l l ing the Minister or her de legate to m a k e a dec is ion 

whe the r to grant or refuse its appl ica t ion for a min ing right for iron ore and quar tz i te 

re la t ing to a 2 1 . 4 % undiv ided share in the right to iron ore in such propert ies w h i c h 

Sishen and the responden ts be l ieved had effectively been forfeited by Arccl lor Mittal 

South Africa Limi ted at 2 4 h 0 0 on the 3 0 t h Apri l 2009 and which they bel ieved w a s 

avai lable to the Minis te r to grant to s o m e o n e else. 

[21 ICT*s appl ica t ion for a prospect ing right related in part to the s a m e 2 1 . 4 % 

undiv ided share . Sishen"s appl icat ion for such min ing right had been pend ing for a long 

t ime wi thout any decis ion be ing taken on it. ICT"s applicat ion had been granted by a 

de legate o f the Minis ter . A n o t h e r order which Sishen also sought in the r ev i ew 

appl icat ion was an order to the effect that it i.e. Sishen was the only compe ten t pe r son 

w h o could be granted the 2 1 . 4 % of the min ing right to iron ore in the Tab le 1 proper t ies . 

S ishen a lso launched an appl icat ion for an interdict res t ra ining the Minis ter or h e r 
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delega te from gran t ing ICT a min ing right re la t ing to the 2 1 . 4 % share in the r ight to iron 

ore in the Tab le 1 proper t ies p e n d i n g the de te rmina t ion of the rev iew applicat ion. 

[3] Later on. Arce l lo r Mit ta l South Africa Limi ted ( " A M S A " ) was jo ined as a s econd 

appl icant in the r ev i ew appl icat ion and in the interdict appl icat ion which Sishen had 

launched. A M S A sought orders : 

(a) inter alia: dec la r ing the grant of a p rospec t ing right to ICT void ab initi; 

(b) declar ing that S i shen had been granted a 1 0 0 % min ing right for iron o re in 

respect o f the Tab le 1 proper t ies ; 

(c) dec lar ing that Sishen w a s the exclus ive holder of a conver ted min ing r ight 

for iron ore and quar tz i te in respect of the Tab le 1 proper t ies ; and, 

(d) declar ing that any decis ion to grant a p rospec t ing right or min ing right for 

iron ore and quar tz i te in respect of the Tab le 1 proper t ies to a n y o n e 

including ICT after the conver ted min ing right had been granted to S ishen 

was void ab initio. 

T h e appl ica t ion to s t r ike out. 

[4] In due course the state r e sponden t s and I C T del ivered and served their respect ive 

answer ing affidavits to S i shen ' s applicat ion for a r ev iew and interdict. After th is . S i shen 

launched this appl ica t ion, be ing an appl icat ion in t e rms of Ru le 6(15) o f the Uni fo rm 

Ru le s o f Cour t for an order s t r iking out certain por t ions of certain affidavits filed by t h e 
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state r e sponden t s and ICT. S ishen , never the less , filed and served its reply ing affidavits to 

the answer ing affidavits. T h e par t ies also exchanged all the necessary affidavits in 

respect of A M S A ' s appl ica t ion. S i shen ' s and A M S A ' s rev iew appl ica t ions w e r e heard 

by m e from the 1 5 t h to the 1 9 t h A u g u s t 2 0 1 1 . I reserved j u d g m e n t on the 19 A u g u s t 

2 0 1 1 . On the 1 5 t h D e c e m b e r 2011 I granted var ious orders . O n the 2 0 t h D e c e m b e r 2011 I 

p rov ided a full j u d g m e n t in the t w o rev iew appl icat ions . I indicated in that j u d g m e n t that 

S i shen ' s appl icat ion to str ike out certain por t ions of the respondents* affidavits w a s to be 

the subject of a separa te j u d g m e n t . This is the j u d g m e n t in the latter appl icat ion. 

[5] Through this appl ica t ion Sishen objects to certain por t ions of certain affidavits 

filed and served by the state responden ts and ICT in response to its r ev iew and interdict 

appl ica t ions to this Court . It con tends that some of those por t ions of affidavits are 

i rrelevant , others are vexat ious or are both irrelevant and vexat ious and others const i tu te 

hearsay ev idence and that all o f t h e m should be s truck out o f the relevant affidavits. T h e 

state r e sponden t s and I C T oppose this appl icat ion. A M S A takes n o part in this 

appl icat ion because no str ike out order is sought against any port ion of its affidavits. 

[6] The main answer ing affidavit filed on behal f o f the State responden ts w a s deposed 

to by M r Sandi le Nogx ina w h o was Direc tor -Genera l of the Depa r tmen t o f Minera l 

Resources dur ing the re levant per iod. M r Roccha w h o was at the relevant t ime the 

Depu ty Di rec to r -Genera l : Minera l Regula t ion in the same Depa r tmen t also deposed to an 

answer ing affidavit on his o w n beha l f as the third responden t in the rev iew and interdict 
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appl ica t ions . Both affidavits conta ined parts to wh ich Sishen objected and sought to have 

s truck out. M r Sehune lo deposed to ICT"s answer ing affidavit to S i shen ' s r ev iew and 

interdict appl ica t ions . ICT also filed and served t w o affidavits deposed to by M r Cos t a in 

suppor t of the opposi t ion to S i s h e n ' s appl icat ion. Sishen also objected to certain por t ions 

of Mr S e h u n e l o ' s affidavit and M r C o s t a ' s affidavit and sought to have them struck out . 

17] The por t ions of the r e s p o n d e n t ' s affidavits which Sishen seeks to have struck out 

w e r e indentified in A n n e x u r e s " A " , "B" and " C " to its Not ice of M o t i o n in the 

appl icat ion to str ike out . For conven ience those annexures are a t tached to this j u d g m e n t 

as A n n e x u r e s " A " . "B" and " C " . This will facilitate the identification of the por t ions of 

the affidavits to which Sishen objects . 

[8] In p resen t ing its case for the s t r iking out of certain por t ions of certain affidavits 

filed and served on behal f o f the state respondents and ICT, Sishen divided the por t ions 

of affidavits to which it was objec t ing into three categories . The first ca tegory related to 

those por t ions of the affidavits in respect of wh ich the reasons for its object ion were that 

they w e r e irrelevant to the rev iew appl icat ion or were vexa t ious . The por t ions of the 

respondents" affidavits which fall under this ca tegory appear in A n n c x u r e " A " . 

[9] T h e second ca tegory o f por t ions of the respondents* affidavits are those in respect 

o f w h i c h S i s h e n ' s reason for objection is that they are wholly irrelevant and w e r e 

included in the affidavits solely to embar rass Sishen. This ca tegory consis ts o f t w o 



/ O N D O J 

affidavits deposed to by M r A r m a n d o Cos ta and certain averments conta ined in M r 

S e h u n e l o ' s affidavit. S i shen says that Mr C o s t a ' s affidavits and " the associa ted 

a l l ega t ions" conta ined in I C T ' s answer ing affidavit const i tute part icularly egreg ious 

e x a m p l e s of a t tempts by ICT to in t roduce ev idence which is who l ly irrelevant and a i m e d 

at s imply embar ra s s ing it. T h e por t ions o f the affidavits wh ich fall under this ca tegory 

are identified in A n n e x u r e " B " . 

[10] T h e third ca tegory are por t ions of the state respondents" affidavits and I C T ' s 

affidavits wh ich were requi red to have been conf i rmed by way of conf i rmatory affidavits , 

but w e r e not conf i rmed at the t ime that the state r e sponden t s ' and I C T ' s an swer ing 

affidavits were del ivered and served. For that reason, con tends Sishen. such por t ions 

cons t i tu te hearsay ev idence and are therefore, inadmiss ible . T h e por t ions of the affidavits 

wh ich fall under this category are identified in A n n e x u r e " C " . 

T h e pr inciples appl icable to a Rule 6(15) appl icat ion. 

[11J Before I can deal with the meri ts of the appl icat ion to strike out. it is impor tant to 

have regard to the pr inciples wh ich govern the grant ing or refusal o f such appl ica t ions . 

S i shen ' s appl icat ion has been brought in t e rms of Rule 6(15) o f the Uniform Rules of 

Court . Rule 6(15) reads as fol lows: 

" T h e court may on appl icat ion order to be struck out from any affidavit any mat ter which 

is scandalous , vexat ious or irrelevant, with an appropr ia te order as to costs, including 

costs as between at torney and client. T h e court shall not grant the application unless it is 
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satisfied that the appl icant will be prejudiced in his case if it be not granted." 

T h e provis ion of Rule 6(15) s e e m s to m e to prescr ibe two requ i rements that mus t be m e t 

before a court m a y m a k e an order s tr iking out a matter from an affidavit. T h e first 

r equ i r emen t is in the first sen tence of the subrule . It is that the mat ter sought to be s t ruck 

out o f an affidavit mus t be e i ther scanda lous or vexat ious or irrelevant. T h e second is to 

be found in the second sen tence of the subrule in the form of a proviso . It has the s a m e 

effect as a proviso to the first requi rement . It is that, if the court finds that the mat te r 

compla ined of is scanda lous or vexa t ious or irrelevant , the cour t mus t be satisfied that the 

p resence of the scanda lous or vexa t ious or irrelevant mat ter in the affidavit will pre judice 

the appl icant in its case if an order s tr iking it out is not m a d e . 

[12] It follows from the a b o v e that, accord ing to Rule 6 (15) . for an appl icant in an 

appl icat ion to strike out b rough t in te rms of Rule 6 (15) to succeed , it is not e n o u g h to 

s h o w that the mat ter to which it objects in the opponen t ' s affidavit is scanda lous or 

vexa t ious or i r relevant but such appl icant mus t , in addi t ion, also s h o w that it will be 

pre judiced in its case if the cour t does not grant an order s tr iking out such mat ter . 

Acco rd ing ly , these t w o requ i rements mus t both be shown to be present before the Cour t 

m a y grant an order s t r iking out a matter . Where the appl icant has met only one of the 

t w o requ i rements in respect o f a par t icular mat te r that it seeks to have s truck out, the 

appl icat ion must fail. Therefore , if a mat te r in an affidavit is shown to be scanda lous or 

vexa t ious or i rrelevant only and it is not s h o w n that its cont inued presence in the affidavit 
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will also pre judice the appl icant in its case , the appl icat ion to str ike that mat ter out m u s t 

fail. 

[13] It s e e m s to m e that the intent ion of the second part of the subrule was to avoid the 

b r ing ing of appl ica t ions to s t r ike out scanda lous or vexa t ious or irrelevant mat te rs in 

affidavits s imply because they w e r e scanda lous or vexa t ious or irrelevant. T h e intent ion 

of the drafters o f the subrule w a s that not every scandalous , vexat ious or i rrelevant ma t t e r 

in an o p p o n e n t ' s affidavit requi res to be struck out but that only those scanda lous , 

vexa t ious or irrelevant mat ters in affidavits w h o s e cont inued presence in the affidavits 

would pre judice the party concerned in its case would fall within the ambit of the subrule . 

I n o w turn to a cons idera t ion of the meri ts of the appl icat ion to str ike out. 

T h e por t ions of M r N o g x i n a ' s affidavit identified in A n n e x u r e " A " 

[14] T h e por t ions of affidavits that fall under the first ca tegory are those that arc 

identified in A n n e x u r e " A " . They are to be found in Mr N o g x i n a ' s affidavits as wel l as 

in M r S e h u n e l o ' s affidavit. T h e part of M r N o g x i n a ' s affidavit that falls under this 

ca tegory of the por t ions of affidavits to which Sishen objects is one where , accord ing to 

Sishen. M r Nogx ina ^ventures a lengthy and inaccurate descr ipt ion of the history of 

I S C O R . the genes i s , objects and interpretat ion of the supply agreement be tween S I O C 

and A M S A . his v i ews of the re la t ionship be tween A M S A and S I O C and the 

c i r cums tances under which A M S A ceased to hold a 2 1 . 4 % old order min ing right, the 
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G o v e r n m e n t ' s e c o n o m i c objec t ive and the role of cheap iron ore and steel in the 

fulfillment o f those ob jec t ives . " Sishen contends that " ( t )hese al legat ions are entirely 

irrelevant to the de te rmina t ion o f the issues before this Cour t . " 

[15] Al though s o m e of these s ta tements m a d e by M r Nogx ina by way of the 

b a c k g r o u n d his tory are . indeed, i rrelevant , o ther s ta tements in that history p rov ide a 

useful background . With regard to those parts that are irrelevant, it has not been s h o w n 

that Sishen is pre judiced or wil l be prejudiced in its case by the cont inued presence of 

those parts in M r N o g x i n a ' s affidavit if an order is not m a d e str iking them out. In its 

founding affidavit in suppor t o f the appl icat ion to strike out. Sishen did not. in regard to 

these par ts of M r Nogxina"s affidavit, deal with h o w they will pre judice it in its case if 

they are not struck out. In the c i rcumstances the second requ i rement o f Rule 6(15) ha s 

not been met and this Court is p rec luded by the second part of the subrule from gran t ing 

an order s t r iking those parts o f M r N o g x i n a ' s affidavit out. 

[16] Sishen a lso compla ins under this ca tegory that both M r N o g x i n a . in his affidavit, 

and M r Sehune lo . in his affidavit as wel l , m a k e a substant ial n u m b e r of ave rmen t s 

conce rn ing the c i rcumstances under which Sishen had lodged its appl icat ion for a min ing 

right. S ishen refers to that part o f M r N o g x i n a ' s affidavit w h e r e M r Nogx ina stated that 

the m a n n e r in wh ich S i shen ' s appl icat ion for a min ing right was lodged w a s ' i r regular , 

gross ly improper and, in fact, a m o u n t s to fraud'" and *'(i)n the result the app l i can t ' s 

appl icat ion was not validly lodged and is. therefore disqualif ied from considera t ion by 
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the D M R . " S ishen states that ex tens ive ev idence is canvassed to found these ave rmen t s . 

S ishen says that M r R o c c h a and Mr Sehune lo m a d e similar s ta tements in their affidavits, 

name ly , s t a tements dea l ing with the c i rcumstances under which Sishen"s appl icat ion for a 

min ing right w a s lodged. S i shen says that those s ta tements and ev idence sur rounding the 

m a n n e r in which its min ing r ight appl icat ion was lodged are i rrelevant . 

[17] In its founding affidavit in the rev iew appl icat ion Sishen dealt at s o m e length wi th 

the c i rcumstances su r round ing the manne r in wh ich it lodged its appl icat ion for the 

m i n i n g right re la t ing to the 21 .4% share of the r ights in iron ore in the Tab le 1 proper t ies . 

O n its o w n vers ion the m a n n e r in wh ich Sishen lodged its appl icat ion for the min ing right 

cannot be said to have been usual or c o m m o n . In effect Sishen is saying that, in 

answer ing its case as set out in the founding affidavit in the rev iew appl icat ion, the 

r e sponden t s should not have r e sponded to these parts of its founding affidavits in w h i c h it 

dealt wi th the c i rcumstances under wh ich it had lodged its appl icat ion for the m i n i n g 

right. T h e basis upon which Sishen advances this content ion is that its appl icat ion for the 

m i n i n g right had a l ready been refused and it i.e. S ishen was no longer pursu ing its 

appl ica t ion for a m a n d a m u s or for an order that it be granted the min ing right. 

[18] Sishen has failed to m a k e out a case for a s tr iking out order with regard to the 

por t ions of the responden ts affidavits that deal with the c i rcumstances sur rounding how-

its appl ica t ion for a min ing right was lodged. First, once Sishen had in t roduced into the 

founding affidavit o f the r e v i e w appl icat ion the c i rcumstances under which it had lodged 
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its appl ica t ion for the min ing right, the respondents w e r e enti t led to deal wi th those 

c i rcumstances in their answer ing affidavits. In this regard I point out that Sishen does not 

in its founding affidavit in suppor t of the appl icat ion to strike out state whe the r or not 

ICT w a s notified that such appl icat ion had been refused, once S i shen ' s appl icat ion had 

been refused. Nor does S ishen state whe the r it informed the state respondents before 

they comple ted the prepara t ion o f their answer ing affidavits that it w a s no longer g o i n g to 

pursue the appl ica t ion for a m a n d a m u s because , as long as they w e r e not informed of 

this , the state responden ts w e r e entitled to deal with those parts o f the founding affidavit. 

In fact even if they were informed, they were enti t led to respond to those ave rmen t s 

par t icular ly because some of t h e m implied that some of the officials of the Depa r tmen t o f 

Minera l Resou rces may have been party to i rregular a r r angement s with Sishen. Sishen 

accused officials o f the Depar tment o f Mineral Resources of improper conduct . In such a 

case the state responden ts w e r e a lso entitled to point out conduct on S i shen ' s part wh ich 

they be l ieved or con tended w a s improper . 

[19] Sishen deals in pa ragraphs 32 to 38 of its rev iew founding affidavit with the 

c i r cums tances under which it had lodged its applicat ion for the min ing right. It says that 

the last day for A M S A to lodge its old order min ing right for convers ion in t e rms of i tem 

7 of Schedu le II to the Minera l and Pe t ro leum Resource Deve lopmen t Act , 2002 ( ' ' the 

M P R D A " ) was Thursday , the 3 0 ! h Apri l 2009 . It also states that the I s ' May 2009 . wh ich 

it says w a s a Friday, was a public hol iday, and consequent ly the offices o f t he 

Depar tmen t o f Mineral Resources would be c losed on that day. Therefore , says S ishen . it 
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would not be poss ib le for the Depa r tmen t o f Mineral Resources to receive its appl ica t ion 

for the min ing right on the 1 s t M a y 2009 . T h e first bus iness day after the expiry of the 

five yea r per iod on the 3 0 , h Apr i l 2 0 0 9 was go ing to be M o n d a y the 4 t h M a y 2 0 0 9 . It is 

c lear that Sishen w a n t e d to m a k e sure by all m e a n s that its appl icat ion was the first o n e to 

be rece ived , after the expiry of the five year period, in respect o f iron ore and aggrega te 

in the Tab le 1 proper t ies . 

[20] In its founding affidavit in the rev iew appl icat ion Sishen inter alia says in par 3 3 : 

"1 May 2009 was the first day after the cessat ion o f exis tence of A M S A ' s old o rde r 

mining right in respect of the 2 1 . 4 % undivided share and was a public holiday and the 

offices o f the D M R (Depar tment of Mineral Resources) were therefore closed on that 

day. Because 1 May 2009 was the first date on which such applicat ion could be made but 

the offices of the D M R would be closed on that day, S IOC del ivered its application to the 

D M R on Thursday 30 April 2009. S I O C ' s representat ive Mr Godfrey Mferoane had 

arranged with Ch ie f Director Mr Michael Oberholzer for the DMR in Kimber ley , to 

physical ly receive delivery of the application that day but to date s tamp it 1 May 2009 in 

order for it to be officially lodged for purposes of S22 as if on 1 May 2009 . This was 

done on the unders tanding that the lodgement would only take effect on the first business 

day fol lowing the expiry of the old order mining right. While SIOC paid over the 

prescribed fee for lodgement on 3 0 t h April 2009. the D M R only receipted the fee for the 

appl icat ion on Monday 4 May 2009 . which was the first business day following the 

cessat ion o f exis tence of the old order mining right on 30 April 2009. T h e delivery o f the 

appl icat ion to the Kimber ly offices of the D M R is evidenced by the " R e c e i v e d " rubber 

s tamp dated 1 May 2009 on the cover ing letter to the application which is annexure F12 

here to ." 

[21] It is clear from the above excerpt from S i s hen ' s own affidavit that, a l though the 1 s t 

M a y 2 0 0 9 was the first day on w h i c h the 2 1 . 4 % share in the right to iron ore in the T a b l e 

1 proper t ies b e c a m e avai lable for the publ ic to apply to be granted such share . S ishen 
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a c t u a l l y d e l i v e r e d its a p p l i c a t i o n to t h e D e p a r t m e n t o f M i n e r a l R e s o u r c e s on t h e 3 0 , h 

A p r i l 2 0 0 9 a n d tha t t h e D e p a r t m e n t o f M i n e r a l R e s o u r c e s a c t u a l l y r e c e i v e d S i s h e n ' s 

a p p l i c a t i o n on t h e 3 0 t h Apr i l 2 0 0 9 - b e f o r e t h e s h a r e c o u l d b e a v a i l a b l e . S i s h e n a s k e d an 

off ic ia l o f the D e p a r t m e n t o f M i n e r a l R e s o u r c e s to r e p r e s e n t tha t t h e a p p l i c a t i o n w a s 

r e c e i v e d o n F r i d a y t h e 1 s t M a y 2 0 0 9 . T h i s w a s . q u i t e c l ea r l y , a m i s r e p r e s e n t a t i o n o f t h e 

t ru th . S i s h e n w a s n o t en t i t l ed t o h a v e its a p p l i c a t i o n g i v e n a d a t e s t a m p w h i c h s u g g e s t e d 

tha t it w a s r e c e i v e d b y t h e D e p a r t m e n t o f M i n e r a l R e s o u r c e s on t h e P l M a y 2 0 0 9 . It 

w o u l d h a v e b e e n d i f fe ren t if S i s h e n h a d a s k e d an off ic ia l o f t h e D e p a r t m e n t o f M i n e r a l 

R e s o u r c e s t o c o m e to w o r k o n F r i d a y t h e 1 s t M a y 2 0 0 9 a n d r e c e i v e t h e a p p l i c a t i o n on tha t 

d a y a n d t h e n a sk t h e off icial to g i v e t h e a p p l i c a t i o n t h e d a t e s t a m p r e f l e c t i n g tha t it w a s 

r e c e i v e d on t h e 1 M a y 2 0 0 9 . S i s h e n m a d e i t se l f g u i l t y o f a s k i n g an off ic ia l o f t h e 

D e p a r t m e n t o f M i n e r a l R e s o u r c e s to m i s r e p r e s e n t t h e d a t e o n w h i c h its a p p l i c a t i o n for a 

m i n i n g r igh t w a s r e c e i v e d . 

[22] In p a r 3 4 o f its f o u n d i n g af f idavi t in its r e v i e w a p p l i c a t i o n S i s h e n s a y s : 

" S I O C a l s o s u b m i t t e d a c o p y o f its m i n i n g r igh t a p p l i c a t i o n t o t h e Pre tor ia off ice o f t h e 

D M R . S imi l a r l y . S I O C d e l i v e r e d the a p p l i c a t i o n on t h e P re to r i a off ice o n 3 0 Apr i l 2 0 0 9 

and bv a r r a n g e m e n t it w a s a l s o d a t e - s t a m p e d a s h a v i n g b e e n r ece ived by the Off ice o f t h e 

D D G o n 1 M a y 2 0 0 9 . " 

T h e r e m a r k s I h a v e m a d e a b o u t S i s h e n ' s c o n d u c t in b e i n g pa r ty to a n act o f 

m i s r e p r e s e n t a t i o n o f t h e d a t e o f r e ce ip t b y t h e D e p a r t m e n t o f M i n e r a l R e s o u r c e s o f its 

a p p l i c a t i o n for t h e m i n i n g r igh t a b o v e app ly w i t h e q u a l fo r ce to S i s h e n ' s c o n d u c t a s 



Z O N D O J 

cap tured in this excerpt . The ser iousness of S i shen ' s conduct in this regard m a y be 

exacerba ted by the fact that it is poss ib le that an appl icat ion for a min ing right that is 

de l ivered to or received by the Depa r tmen t of Mineral Resources before the min ing r ight 

b e c o m e s avai lable to be a l located by the Minis te r b e c o m e s disqualif ied. This is wha t 

m a y have mot iva ted Sishen to initiate the misrepresenta t ion of the date w h e n its 

appl icat ion w a s received by the Depar tment of Mineral Resources . It is within the above 

context that the por t ions of M r Nogxina"s affidavit. Mr Rocha"s affidavit and Mr 

S e h u n e l o ' s affidavit to which Sishen objects under this ca tegory must be seen. 

[23] In his affidavit Mr Nogx ina dealt at s o m e length with the c i rcumstances unde r 

which and the m a n n e r in which Sishen lodged or submit ted its appl icat ion for the m i n i n g 

right. M r N o g x i n a m a d e a m o n g others the fol lowing points in connect ion with the 

m a n n e r in which Sishen submi t ted or lodged its appl icat ion: 

- he said that on no poss ib le cons t ruc t ion of the facts could the appl icat ion be 

said to have been submi t ted on 1 May 2009 and yet . so he implied, Sishen 

persuaded an e m p l o y e e of the Depar tment to da te - s tamp it as if it was received 

or submit ted to the Depar tmen t on that day. 

- Sishen k n e w that in t e rms of sec 9 ( l ) ( a ) read with sec 9(2) o f the M P R D A , if 

S i shen ' s appl icat ion w a s lodged on the first bus iness day on wh ich it cou ld 

have been validly lodged , namely on the 4 t h M a y 2 0 0 9 and there w a s ano ther 

s imilar appl icat ion for a prospec t ing right for the same minera l in the s a m e 
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land, lodged on the s a m e day . the t w o appl ica t ions would be dealt wi th on the 

foot ing that they had been received at the s a m e t ime and. if the other appl icant 

was a historically d i sadvan taged person, the Minis ter would be enti t led in 

t e rms of the M P R D A to give preference to the latter appl icat ion. 

- on the webs i te of A n g l o Amer i can , titled: " K u m b a Iron O r e " " H i s t o r y " the 

fol lowing appeared : 

"Ac t ing on the advice from the D M R . SIOC delivered its application on 30 April, on the 

agreement that the applicat ion would be accepted on the first work ing day thereafter. 

On 4 May 2009 S I O C ' s application was processed as accepted by the DMR. 

1 May 2 0 0 9 , S I O C applied for the lapsed mining rights and on 4 May 2009 S I O C ' s 

applicat ion was accep ted . " 

1241 Mr N o g x i n a drew at tent ion to the fact that on its webs i te Sishen or K u m b a m a d e 

the representa t ion to the pubic that it was the Depar tment o f Mineral Resources wh ich 

advised it to m a k e the misrepresenta t ion - someth ing that w a s at odds even wi th S i shen ' s 

o w n version on affidavit. M r N o g x i n a also drew attention to the fact that in the first 

sen tence on the webs i t e Sishen or K u m b a said that there w a s an agreement , obv ious ly 

be tween Sishen and the Depa r tmen t of Minera l Resources , that its appl icat ion wou ld be 

accep ted on the first work ing day after 30 Apri l 2009 and yet in par 33 of its founding 

affidavit in its r ev iew appl icat ion Sishen said that the "a r r angemen t with O b e r h o l z e r " w a s 

" to physical ly rece ive del ivery o f the appl icat ion on ( 3 0 t h Apri l 2009) in order for it to be 

officially lodged for purposes of s22 as if on 1 May 2 0 0 9 " (my under l in ing) . 
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[251 M r N o g x i n a pointed out in par 36.7.4 of his affidavit that the above words "nea t ly 

encapsu la tes the misrepresenta t ion inherent in the m a n n e r in which (S i shen ' s ) appl icat ion 

w a s lodged and, at the same t ime , explain part of the reason w h y it w a s irregular. T h e 

r ema in ing part o f the reason for this ar ises from the app l ican t ' s conduct in persuad ing the 

D e p a r t m e n t ' s officials to permi t this i r regular i ty ." M r N o g x i n a also m a d e the point that 

this k ind of conduc t is u n b e c o m i n g of a c o m p a n y the size and stature of Sishen. H e says 

in pa r 36.8 that the m a n n e r in wh ich Sishen lodged its applicat ion "for the min ing r ight 

w a s irregular , gross ly improper and . in fact, amoun t s to fraud". 

[26J In the light o f all the a b o v e I am satisfied that M r N o g x i n a ' s response to h o w 

Sishen had said it had gone about lodging its appl icat ion for the min ing right falls wi th in 

bounds of legi t imacy and he w a s enti t led to respond in the m a n n e r in wh ich he did. 

Sishen in t roduced into the affidavits the subject of h o w it submit ted its appl icat ion. It 

cannot be heard to compla in w h e n its opponen ts use this to their advan tage and to 

S i shen ' s de t r iment . M r Sehune lo was also enti t led to m a k e the s ta tements compla ined of 

in A n n e x u r e " A " because in S i s h e n ' s founding affidavit Sishen accused 1CT of hav ing 

lodged its appl icat ion improper ly as well . ICT was enti t led to draw at tention in its 

answer ing affidavit to S i shen ' s o w n conduct which ICT con tended was unaccep tab le in 

regard to h o w it had lodged or submit ted its applicat ion for the mineral right. 

[27] In the result S i shen ' s appl icat ion for an order s tr iking out the por t ions of M r 
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N o g x i n a ' s affidavit. M r R o c c h a ' s affidavit and Mr Schune lo ' s affidavit as identified in 

A n n e x u r e " A " falls to be d ismissed . This does not cover that port ion of M r N o g x i n a ' s 

affidavit which is deal t wi th in the next three paragraphs . 

[28] In par 21 of its founding affidavit in the appl icat ion to strike out, Sishen objects to 

a cer tain s ta tement in M r N o g x i n a ' s affidavit on the basis that it const i tutes hearsay 

ev idence because it clearly Tails outside Mr N o g x i n a ' s persona! knowledge and it is not 

conf i rmed by w a y of a conf i rmatory affidavit. T h e s ta tement reads : 

"In the case of the ICT. it would have been informed that it cannot be given rights in 

respect of the farms S imond ium and Constant ia and the likelihood is ove rwhe lming that, 

wha t that was communica ted to ICT that it ei ther expressly or tacitly l imited its 

appl icat ion accord ing ly ." 

Sishen said in par 21 of its founding affidavit that this s ta tement is unsuppor ted by any 

affidavit and is, therefore, hearsay , vexat ious and prejudicial to Sishen. It is true that M r 

N o g x i n a had no k n o w l e d g e of what happened in this regard. Accord ing ly , wi thout a 

confirmatory affidavit, this s ta tement is hearsay and. therefore, i rrelevant . H o w e v e r . I do 

not see h o w this s ta tement wou ld pre judice Sishen in its case nor has Sishen substant ia ted 

its s ta tement in par 21 that this s ta tement is prejudicial to itself. In the c i r cums tances 

Sishen has failed to satisfy the second requ i rement in Rule 6(15) . Its appl icat ion to have 

the s ta tement struck out falls to be d ismissed . 

T h e por t ions of r e sponden t s ' affidavits identified in A n n e x u r e " B " 
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[29] The por t ions of affidavits identified by Sishen in annexure " B " as mat ters that are 

i r relevant and vexa t ious compr i s e the t w o affidavits of M r Cos ta and the averments m a d e 

in Mr S e h u n e l o ' s affidavit wh ich are associated wi th the contents o f M r C o s t a ' s 

affidavits. T h e case wh ich Sishen seeks to m a k e out in its appl icat ion is that M r C o s t a ' s 

affidavits contain ave rmen t s to the effect that, in conduc t ing its min ing opera t ions in the 

Sishen M i n e . Sishen has con t ravened provis ions of the Mineral and Pe t ro leum Resources 

D e v e l o p m e n t Ac t . 2 0 0 2 , ('"the M P R D A " ) . and other A c t s , namely , the Nat iona l W a t e r 

Ac t . 1998 ("the N W A " ) and the Nat iona l Env i romenta l M a n a g e m e n t Act . 1998 (" the 

N H M A " ) . 

[30] Sishen accepts that th rough these ave rmen t s in Mr C o s t a ' s affidavits ICT seeks to 

s h o w that Sishen is in cont ravent ion of the M P R D A and t h a t by reason of the provis ion 

of sec 23( 1) and (3) o f the M P R D A . Sishen is disqualified from be ing granted the min ing 

right for which it had appl ied to the Minis ter relat ing to the 2 1 . 4 % share in the r ight to 

iron ore in the Tab le 1 proper t ies . 

[31] Insofar as they are re levant , the provis ions of sec 23(1) of the M P R D A read as 

fol lows: 

" (1) Subject to subsect ion (4). the Minister must grant a mining right i f -

(a) . . . ( c ) 

(d) the mining will not result in unacceptable pollution, ecological degradat ion 

or d a m a g e to the environment . 

(e) . . . 

(f) 
(g) the appl icant is not in contravent ion of anv provision of this Act: and 
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(h ) . . . " 

( m y unde r l i n ing ) . 

S u b s e c t i o n (4 ) r e q u i r e s t h e M i n i s t e r , if h e re fuses to g ran t a m i n i n g r ight , to not i fy an 

a p p l i c a n t in w r i t i n g w i t h i n 3 0 d a y s , a n d to g i v e r e a s o n s for s u c h re fusa l . S e c 2 3 ( 3 ) r e a d s 

t h u s : 

" ( 3 ) T h e M i n i s t e r m u s t refuse to g ran t a m i n i n g right if the app l i ca t ion d o e s not m e e t 

all t he r e q u i r e m e n t s referred to in subsec t ion ( 1 ) . " 

T h o s e r e q u i r e m e n t s i n c l u d e t he r e q u i r e m e n t that the a p p l i c a n t b e no t in c o n t r a v e n t i o n o f 

a n y p r o v i s i o n o f t h e M P R D A . 

[32] W h e n S i s h e n l a u n c h e d its r e v i e w a p p l i c a t i o n , it s o u g h t , a m o n g o t h e r s , an o r d e r 

c o m p e l l i n g t h e M i n i s t e r o r he r d e l e g a t e t o t a k e a d e c i s i o n w h e t h e r to g ran t o r re fuse its 

a p p l i c a t i o n for a m i n i n g r ight r e l a t ing to the 2 1 . 4 % s h a r e in t he r ight t o iron o r e in t h e 

T a b l e 1 p r o p e r t i e s . A s at t ha t t i m e S i s h e n ' s a p p l i c a t i o n for t he m i n i n g r ight h a d b e e n 

p e n d i n g b e f o r e the M i n i s t e r for a l ong t i m e w i t h o u t t he M i n i s t e r o r h e r d e l e g a t e m a k i n g a 

d e c i s i o n o n its a p p l i c a t i o n . Tha t is w h y S i s h e n b r o u g h t in effect an a p p l i c a t i o n for a in ter 

a l ia a m a n d a m u s . Af te r S i s h e n h a d l a u n c h e d its app l i c a t i on , t he D i r e c t o r G e n e r a l . M r 

S a n d i l e N o g x i n a . t o o k a d e c i s i o n on t h e a p p l i c a t i o n . H e refused to g ran t S i s h e n t he 

m i n i n g r igh t . S i s h e n t o o k t h e v i e w that its app l i ca t i on for a m a n d a m u s in r e spec t o f its 

a p p l i c a t i o n for a m i n i n g r ight fell a w a y a n d it w o u l d n o longe r seek a m a n d a m u s . 

[33] It is aga in s t t he a b o v e b a c k g r o u n d tha t S i s h e n c o n t e n d s that a n y a v e r m e n t s m a d e 
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[341 A l though Sishen may have dec ided not to pursue an order compe l l ing the Minis te r 

or the Di rec tor -Genera l to m a k e a decis ion on its appl icat ion for a min ing right, it did not 

abandon its appl ica t ion for a declaratory order that it was the only competen t person to 

apply for. or, to be granted , the min ing right relat ing to the 2 1 . 4 % share in the r ight to 

iron ore in the Tab le 1 proper t ies . In fact it pursued that order up to the end of its r ev iew 

appl ica t ion. In my v i ew the fact that Sishen did not abandon or w i thd raw the prayer for 

that order in its review appl icat ion renders the averments that it is in cont ravent ion of the 

M P R D A relevant to the rev iew applicat ion. In this regard one has to ask the ques t ion: 

wha t wou ld be the effect of the Court g ran t ing Sishen such a declara tory order? Qu i t e 

clearly, the effect of an order dec lar ing that Sishen is the only competen t person to apply 

for or to be granted the min ing right would , for all intents and purposes , be a lmos t to 

grant Sishen such a min ing right. The who le purpose for Sishen including such a prayer 

a m o n g the orders that it sought in the rev iew applicat ion was to secure the m i n i n g r ight 

for itself and exc lude all compet i to r s inc luding ICT. ICT sought to oppose S i s h e n ' s 

or e v i d e n c e g iven in M r C o s t a ' s affidavits that it is in cont ravent ion of sec 23(1) and (3) 

o f the M P R D A is i rrelevant because in the rev iew appl icat ion the m a n d a m u s w a s no 

longer be ing pursued . Sishen also said that in the rev iew appl icat ion it was no longer 

seek ing an order that it be granted the min ing right relat ing to the 2 1 . 4 % share in the right 

to iron ore in the Tab le 1 proper t ies . Accord ing ly , contended Sishen. sec 23 (1) and (3) 

w e r e irrelevant and so w e r e ave rmen t s that it had cont ravened some or other p rov i s ions 

of the M P R D A . 
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a t tempts to exc lude it from the compet i t ion . 

[35] It s e e m s to m e that the provis ions of sec 23(3) were relevant because , qui te 

clearly, the provis ions of sec 23(3) , read with sec 23(1 )(g) . disqualify a person w h o is in 

cont ravent ion of the M P R D A from benefi t ing under the M P R D A by w a y of be ing 

granted a m i n i n g right. If you con t ravene the M P R D A , you m a y not be granted a min ing 

right or in fact any right or permi t or l icense under the M P R D A . Accord ing ly , in 

seek ing to acqui re the min ing right for itself or to defend itself against S i shen ' s a t tempt to 

exc lude it from the compet i t ion for the min ing right. ICT w a s enti t led to rely on S i s h e n ' s 

(a l leged) cont ravent ion of p rov is ions of the M P R D A . If ICT does prove that Sishen is in 

cont ravent ion of p rov is ions of the M P R D A . this would m e a n that Sishen is disqualif ied 

by r eason of the provis ions of sec 23(1 )(g) read with sec 23(3) from be ing granted the 

min ing right. Accord ing ly , this would result in S i shen ' s appl icat ion for a dec lara tory 

order that it is the only compe ten t party to be granted the min ing right be ing d ismissed . 

This, therefore , s h o w s that the ave rmen t s in Mr C o s t a ' s affidavits to the effect that Sishen 

is in b reach of the M P R D A are highly relevant to the declaratory order which S ishen 

sought in its r ev iew appl icat ion. 

[36] Sishen also con tended that the Depar tment of Minera l Resources had not insti tuted 

any inquiry concern ing , or m a d e findings relat ing to . cont ravent ions of the M P R D A on 

its part wh ich wou id have afforded it an oppor tuni ty to respond to such a l legat ions and 

that, in the absence of such pr ior findings, it could not be said to be disqualif ied from 
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being granted the min ing right. Sishen is in effect saying such a finding must be m a d e 

only by the Depa r tmen t o f Minera l Resources . 

[37] There is no meri t in this content ion. If Sishen chooses to c o m e to Court and asks 

the Cour t for an order dec la r ing that it is the only party competen t to be granted the 

min ing right re la t ing to the 2 1 . 4 % share in the right to iron ore in the Tab le 1 proper t ies , 

any party that has a legal and substant ial interest in the mat te r is enti t led to invoke the 

provis ions of sec 23(3) o f the M P R D A and say that Sishen is not competen t to be g ran ted 

the m i n i n g right because it is in cont ravent ion of the M P R D A and its appl icat ion for the 

min ing right does not or will not meet the requi rement o f sec 23(1 )(g) of the M P R D A and 

the Minis te r or her de legate will be precluded by the provis ion of sec 23(3) from gran t ing 

it the min ing right. Tha t is wha t ICT has done by put t ing up affidavits in which the 

deponen t avers that Sishen is in cont ravent ion of some or other provis ion of the M P R D A . 

[38] In the light of the above Sishen has failed to show that the por t ions of affidavits 

identified in A n n e x u r e " B " to its Not ice of Mot ion are irrelevant and fall to be s truck out . 

Acco rd ing ly , its appl ica t ion for an order s tr iking those por t ions of affidavits out falls to 

be d i smissed . S i shen ' s content ion that the contents o f Mr C o s t a ' s affidavits and 

ave rmen t s in M r S e h u n c l o ' s affidavit re la t ing to the contents o f M r C o s t a ' s affidavits are 

vexa t ious are , in the light of the conclus ion reached above , also not vexat ious . 

Port ions of affidavits of the respondents which were not conf i rmed bv conf i rmatory 



Z O N D O J 

affidavits: A n n e x u r e " C " to the Not ice of Mot ion 

[39] W h e n the state r e sponden t s and ICT del ivered and served their respect ive 

answer ing affidavits to S i s h e n ' s r ev iew appl icat ion, certain conf i rmatory affidavits to 

wh ich reference w a s m a d e in the answer ing affidavits and wh ich w e r e supposed to 

conf i rm the contents o f certain por t ions of the answer ing affidavits were not de l ivered 

and served. In other w o r d s the conf i rmatory affidavits did not a c c o m p a n y the answer ing 

affidavits por t ions o f which they were supposed to confirm. The deponen t s to the 

answer ing affidavits did not have personal k n o w l e d g e of those por t ions of thei r 

affidavits. Such por t ions w e r e at that t ime hearsay ev idence and. therefore , inadmiss ib le . 

H o w e v e r , later, the conf i rmatory affidavits were del ivered and served. They conf i rmed 

the por t ions of the answer ing affidavits. Both the state respondents and ICT m a d e 

appl ica t ions for the condona t ion of their failure to del iver and serve the conf i rmatory 

affidavits on t ime. In m y j u d g m e n t in the ma in appl icat ion I granted the necessa ry 

condona t ion for such failure. Such por t ions of the answer ing affidavits as had not 

initially been conf i rmed by way of conf i rmatory affidavits which required such 

conf i rmat ion ceased to be hearsay ev idence once the confirmatory affidavits w e r e 

del ivered and served. In those c i rcumstances S i shen ' s content ion that they should be 

s truck out because they const i tu te hearsay falls to be rejected. Accord ingly , S i shen ' s 

appl ica t ion for an order s t r iking out those por t ions of affidavits o f the state responden ts 

and ICT identified in A n n e x u r e " C " to the Not ice of Mot ion falls to be d ismissed . 
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[401 With regard to costs , it s eems to m e that Sishen should pay the costs of this 

appl ica t ion. In the c i r cums tances the applicat ion to str ike out certain por t ions of the 

affidavits file°bn beha l f o f the responden ts is d ismissed wi th costs . 
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[40] w i t h regard to costs , it £eems to m e that Sishcn should pay the costs of this 

appl icat ion. In the c i rcumstances the applicat ion to strike out certain por t ions of the 

affidavits file^on behalf of the respondents is dismissed with costs . 
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