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The application

|11

The applicant applies for the eviction of the respondent from business
premises: namely shop 3 and 4 both situated in The Willow Corner
Shopping Centre. Delmas, It also claims ancillary  rehief. [he

respondent resists the application,

The facts giving rise to the application

2]

|31

The lacts are largely. if not entirely, common cause. The application n

- . . 2 . .
my opinion ultimately rests on two legal points™ which I discuss later.

During or about July 2011 the parties entered into two separate written
[case agreements for the hire by the respondent of shop no 3 and shop
no.d (collectively referred (o as the leased premises). both situated in
The Willow Corner Shopping Centre. Delmas. The lease commenced
on I December 2011 to endure for five years (1.c. up until 30 November

2016).

in the event ot the respondent or any other person or persons claiming occupation through it
failing to vacate the premises in question. the Sherit is authorised and directed carry out the

eviction., The applicant also seeks vacant possession ol the premises and costs.

The eftect if any of the withdrawal ot'a previous application for eviction and whether an
application in terms ot section 32 of the Magistrates™ Court Act. No 32 of 1944
refnstatesrevives @ cancelled Tease and whether such an application can be made after the

lermination of a lease.
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All payments due in terms of the lcase agreements had o be paid in
advance on or betore the 1 day of every month.  In the event of a
failure to pay any amount due within a period of 7 (seven) days ol
reecipt by the respondent of a writien notice calling upon it to pay the
outstanding  amount.  the applicant on the written notice to the
respondent is entitled 1o cancel the lease and claim  immediate

possession ol the premiscs.

The applicant is also entitled to cancel the lease agreements in the case
ol the breach ol any other term of the lease agreements regardless ol
whether the breach goes o the root of the agreement or not. ‘The right
o cancel in such cases arises il the respondent has on more than two
occasions within a period of 12 months breached any term of the lease
agreement and remains in breach despite receipt of a written notice {rom

the applicant to remedy the breach.

In the event of tegal proceedings being instituted. the respondent will be

liable for costs on the attorney and client scale.
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The first cancetlation of the lease agreements

171
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The respondent had failed o pay rent on due date. The respondent
persisted inits faiture despite the delivery by hand of two written
notices” calling upon it 0 make pavment. The applicant contends that
apart from failing to make the payments. the respondent breached other
terms of the lease agreements which also entitle it to cancel the leases.
I'he respondent disputes these breaches.,

When the respondent. despite written demand. failed to pay the arrear
rent and remedy its breach of other terms of the lease agreements. the

applicant clected to cancel the lease agreements.,

The applicant notified the respondent of the cancellation by the delivery

ol two notices™. The respondent disputes having received these notices.

The first apphication for eviction

110]
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On or about 11 February 2013 the applicant launched an application for
the respondent’s eviction consequent upon the termination ol the lease
agreements.  In April 2013 the respondent filed an opposing altidavit
wherein it disputed having been notified of the cancellation of the lease
agreements,

On 30 April 2013 the applicant withdrew the application by the delivery
of a notice to this effect. The withdrawal was not accompaniced by a

tender lor the pay of the respondent’s costs.

One for shop 3 and the other for shop 1.

Thid.



f12]  The applicant explains that it withdrew the application because it [eared
that dispute of fact relating to whether the notices were received or not
created a risk of a court finding that the dispute in this regard should be
referred for the hearing ot oral evidence. In my view the withdrawal of
the application was prudent: it ensured a speedy resolution ot the

dispute and averted unnecessary legal costs.

T'he present application

[13]  To meet the allegation that the respondent had not received the notices
cancelling the lease agreement. the applicant on 30 April 2013 sent two
notices to the respondent notifving it among others that rental for both
of the shops was overdue and that the respondent was in breach of other

terms of the lease agreements as well.

[14]  The respondent was called upon to remedy the breaches and make
payment ol the arrcar rent within seven days. The respondent was also
notilied that i it failed o remedy the breaches. the applicant would be
entitled to cancel the lease agreements. The respondent again disputes
that it breached other terms of the lease agreements. 1T find that the
lease agreements were properly cancelled for the failure to make
thmeous payment. In view of my decision on the failure to pay rent and
the canceltlation of the leases on this basis. I do not have 1o resolve the
dispute as to whether the respondent breached other terms of the leasce

agreenments.
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[16]
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The notices” were contained in fetters wherein the respondent was called
upon to remedy the breaches ol the lease agreements. payment of
outstanding rent as at 29 Apreil 2003 of RI® 362.57 in respect of shop 3
and outstanding rent as at 29 April 2013 ol R34 949,12 in respect of
shop 4 was demanded. The letters recorded among other things the

lollowing:
{a)  The previous application had been withdrawn:

(b)y  The previous application had been opposed by the respondent
amongst others on the basis that the lease agreements had not
been lawtully cancelled alternatively that the apphcant was
not entitled to cancel the lease agreement because the notices
cancelling the lease agreements had not been reecived by it

{¢)  The withdrawal ol the application should not be seen as an
acknowledgement that the notices were indeed not received:

(d)  The applicant considers the lease agreements extaint.

When the respondent failed to comply with the two notices. both leases

were cancelied in writing on 21 June 2013° by the delivery of two

notices of cancellation and the respondent was called upon to vacate the

premises. The respondent failed 1o do so. Thus this application.

Both dated 30 April 201 3,
Fhe arrear rental as at date of cancetlation. i.e. 21 fune 2013 in respect of shop 3 was R1

96579 and in vespect ot shop 4. R 41 182, 24 The total outstanding amount was R43 182.24.



[17]

[ 18]

[19]

The respondent contends that alicr the lease had been unlawtully
cancelled on the first occasion. on 16 October 2012 it tendered in
writing to comply “strictly™ with terms of the lease agreements because
as far as 1t was concerned the leases had not been validly cancelled and
theretfore remained in force. The applicant however refused o aceept
the payments as “rent” because the lease had been cancelled. Because
of this tender the respondent claims that the rent was not outstanding.
Even il T accept what the respondent claims. there is no explanation why
the respondent did not pay what it had tendered afier recciving the

notices on or about 30 April 2013,

On 7 July 2013 and after the lease agreements were cancelled. the
applicant sought and obtained ex parie an order in terms of section 32 of
the Magistrates™ Court Act No 32 of 1944, authoring the Sheriff to
attach the res invecia illata 1o sceure payment of the outstanding rental

in the sum of R43 148.037 being the amount owing since 1 June 2013,

On & August 2013 the respondent paid an amount of R45 648.03. The
Sherill received the payment and recorded that the payment was “for
part pavment of order. Balance R2 500.00%. Sheril1s cost [sic| paid in

full R& 000.00."

I'his was for both shop 3 and 4. There is a difference of 21 ¢ents between this amount and the

amoeunt in the notices of cancellation of 21 June 2013,

I'he costs of the section 32 application.



[20]

The respondent opposes this application on three grounds. ‘The defence
ol /is pendens s Tounded in the application which had been withdrawn.
The respondent complains that the applicant had failed to tender the
costs of the application and therefore the question ol costs ol that
application was alive and thercfore the application. 1 do not agrec.
Apart from the present application no legal proceedings for the
respondent eviction are pending.  ft is of no consequence that the

respondent may have a right to the costs of that application.

The respondent’s further contentions are firstly that the withdrawal of
the previous application precludes the applicant from evicting the
respondent as the lease agreement was revived.  Sccondly it contends
that an application for eviction is not compeltent because the lease
agreements are stll alive despite the applicant having notified the
respondent on 21 June 2013 that it had elected to cancel the lease
agreements,  The respondent rests this defence on the application in
terms of section 32 which had been brought on 7 July 2013 (1.c. alter the
leases had been cancelled) in the Magistrates™ Court. Defmas and argues
that because such an application can only be brought to sccure the

pavment of arrcar rental.
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The respondent correctly argues that rent is only payvable i a lease
agreement is in existence and also that an application in terms of seetion
32 of the Magistrate's Court Act 1s competent only if rent is outstanding.
I'he respondent’s argues that the application in terms of section 32 for
the attachment of the res invecta illata ndicates that the lease
agreements  were extanf {and not terminated).  The respondent’s
argument as I understand it is that if” the Iease agreements had indeed
been terminated the only claim that the applicant could pursue would be
damages tor holding over and because this does not constitute rent.
scetion 32 cannot apply. There is no substance in the argument. The
application in terms of rule 32 was to sccure the payment of arrcar
unpaid rental and not for compensation for the occupation of the leased

prennises after the cancellation of the leases on 21 fune 201 3.

{ turn now to whether the withdrawal of the previous application defcats

this application.

I'am mindful that the applicant basis this application on the breaches
which formed the basis of the carlicr application. [n my opinion nothing

turns on this.

1he crux of the respondent’s case is that the withdrawal of the carlier
application precludes the applicant trom sccking the respondent’s
eviction. My understanding of the respondent’s case is that the
withdrawal has the same effect as the defence of res judicata. 1 have

difTiculty with this proposition.
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[ cannot aceept that the withdrawal of an application for eviction based
on unpaid rental bars the applicant from later applying for eviction for
the same outstanding rental”. 1 rent is unpaid an applicant is entitled (0
cancel the Tease agreement. subject only o the cancellation being in

accordance with the parties™ agreement.

When the applicant withdrew the application. it withdrew 1ts carlier
cancellation. This having occurred the parties” relationship continued to
be regulated by the lease agreements. (Whether the lease agreement
was revived or whether the cancellation was pro non scripto is ol no
moment.) Lven it 1 am wrong in this regard. on the respondent’s own
case there had been no cancellation.'” The lease agreements therelore
remained in force unless and until they were later cancelled by either of
the partics.

I am satisfied that when the leases were cancelled on 21 June 2013
rental {or both shop 3 and 4 was overdue. The payment ol R45 648.03
on & August 2013 does not alfect the status of the lease agreements:
they had come to an end and the respondent has no right to remaim in

possession ol the premises.

Unfess ot course the debt was paid before the Tater application was made.

Becaise the respondent had not reccived the notices cancetling the lease agreements,
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[29] Having found that the applicant was entitled to cancel the lease
agreements because rent was outstanding. 1 do not have to determine
whether the respondent had breached other provisions of the lease

agreements.

[30] laccordingly make the tollowing order:

{a)  The respondent and any person or persons claiming occupation
through the respondent vacate the premises described as shop 3
and shop 4 of The Willow Corner Shopping Centre™. ¢/o Second
Avenue and Sarel Cilliers Street. Delmas by no later than 31

May 2014,

(b)  Should the respondent or persons referred to in paragraph (a)
above fail 1o do so, the Sherift is authorised and directed to take
all steps necessary Lo give ellfect to paragraph (a) above.

(¢)  The respondent is to pay the costs of this application on an
attorney client scale.

SK Tlassim

Acting Judge of the High Court
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