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[1]  The appellant stood trial in the regional court, with a co-accused Mr. Mphikelele
Dube. He was accused 2. They faced one count of housebreaking with intent to steal
and theft. Dube was acquitted, while the accused was convicted and sentenced to four
years imprisonment. The appeliant appeals against both the conviction and the

sentence, with leave of the trial court.

[2]  What gave rise to the appellant’s conviction is a house-breaking and theft
incident at the property of the complainant, Mr. Vusi Ndaba on Christmas Day, 2012.
Three witnesses testified for the state during the trial, while the appellant testified in his
own defence and closed his case without calling further witnesses. The evidence of all
three state witnesses has no bearing on the conviction of the appellant, as he was

convicted mainly on the evidence of Mr Dube, the co-accused.




[4]  Mr Dube took the police and the community policing forum members to his shack
which was locked with a chain. The chain was broken and most of Mr. Ndaba's

complainant’s tenant about 2V2 years before the incident.

[6] In convicting the appeliant, the learned magistrate said that he ‘believed that (the
appellant) had more to answer' to the crime than his Co-accused. In arriving to this
conclusion, the learned magistrate failed to take into account the unsatisfactory nature
of Mr Dube's evidence, and the inherent improbabilities in that evidence. The
unsatisfactory nature of Mr Dube’s evidence is aptly described in the state’s heads of

argument as follows:
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doctrine of recent possession he was correctly charged with housebreaking with intent to steal
and theft. His account or explanation of how he became in possession of the said property was
not satisfactory and coulg have been reasonably possibly true at al. His opportunistic version

[71 By failing to take into account the above, the learned magistrate committed
material misdirection, which vitiates the conviction. The evidence of a co-accused must
be treated with caution as that of an accomplice. Had the learned magistrate applied
the correct approach, he would have concluded that the state hag not discharged the
onus on it to prove the appellant's guilt beyond a reasonable ground.

[8]  In light of the apt and justified criticism by the state, it becomes in explicable that
it, in the same breath, supports the conviction.

[91  Inthe result the appeal has to success. The following order s therefore made:
1. The appeal against the conviction is upheld;
2. The sentence imposed on the appellant is set aside.
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