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INTRODUCTION

[1] On 21 May 2010, the appellant appeared before Matbjan_e J, charged ."

with:
Count 1: Murder,
Count 2: rape; and

Count 3: Robbery with aggravating circumstances.

]

{2] He, on the same day, pleaded gulity to the éhérges and the Court a quo

sentenced him as follows:

1. Murder: 25 years imprisonment;
2. Rape: 16 years imprisonment;
3. . Robbery with aggravating circumstances: 8 years imprisonment

4 years of Count 3 were ordered to run concurrently with the 16 years on

Count 2. Effectively, the appellant was sentenced to 45 years imprisonment.

. {3] On 6 August 2013 the appellant applied for leave to appeal against the
sentence. The Court a quo acceded to the application and gfantéd the
appeliant the leave that he applied for. The appellant, in the main, is

abp_eallng against the sentence.

C Advocate J. Van Vuuren and Mr Kgakgara represented the State and the

| appellant when the appeal was argued.
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[5] The appeal, in a nutshell, is based on the ground that the sentence is

severe and inappropriate.

BRIEF BACKGROUND FACTS

[8] The deceased and the appsilant worked for the same employer, the
deceased as a domestic worker and the appeliant as a gardener. The:
two, prior to the incident that led to this casé, had a misunderstanding
which developed into an altercation. The appellant_, after the incident,
relocated to bennilton where he committed an offence which resulted In

his being sentenced to a term of imprisonment. Upon his. release from

jail, after serving © months, the appeliant decided to go to his emplb'yer . s

to get the aeqeased to apologise for her conduct which, according td him |
had been offensive. The deceased did not take the appellant's approaph ,
kindly. She was upset. The appellant took a garden fork frorn the gafage
and stabbed the deceased therewith in her back. He then forced the -
deceased into the gar"agé where he proceeded to assault her by
frampling on her. He raped the deceased who, at the time, was bleeding.
The appellant thereafter hit the deceased on her head with an iron rod ) '-
and left her for dead. In the process, the appellant, before leaving, stole
the items which are listed in the indictment. A panel of three senior
specialist psychia#ics, in the employ of Mankweng Hospital in
Polokwane, after observing the appeliant, found him fit to stand trial and
| being a person who had the capacity to appreciate the wrongfhlnegs of
his actions when the offences were committed. He was found not to bé

mentally impaired or having any mental defect.
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[71 The appellant called Dr Chabalala, a psychiatrist, to testify in mitigation

of the sentence which the Court a quo was to pass.

THE APPELLANT’S PERSONAL CIRCUMSTANCES
‘ | (8] . The following personal circumstances. are worth noting.

1. * The appellant was 32 years old when he committed the

N offences;
| t
. 2. He was not married and had no children;
P o 3. His highest level of education was standard 2;

4.  The appellant did odd jobs, such as car painting, brick making o

A . ) and gardening, - . ' N
. 5. The appeliant spent 4 years in custody awaiting trial;

He pleaded guilty and did not waste the Court a quo’s time;

; | 7. - Hels remorseful and sorry for what he did and apologised tothe - .

1 deceased's family members, the community and the Court.

[81 InSvPleters 1987 (3) SA 717 (A) at 720C the Coqrt said:
“The Appeliate Division will not lightly substitute its own judgment
' regarding a sultable sentence for that of a trial Judge.” '




1

At T20E the court further said: _ _
« It is essential to stress that the final, crucial question stili remains: -
could the trial Judge reasonab!y have imposed the death sentence? It ‘

record that #t would not have imposed the death penalty in the first

instance, if the circumstances of the case were of such"a nature that

that finding leads to the further finding that the Appeliate division is
convinced that the trial Judge could not reasonably have imposed the

death penafly.” { my emphasis).

S 0] Webster Jin S v Makena 2011 (2) SACR 294 at [13] said:
o ‘What has been sald about rehabilitation and reformation applies o L .

appropriateness or oftherwise of the impn'sonmeqt for fifty (50) years. !;' E

or be deemed fo be such. This statemént_ is made with the full.

knowledge and appreciation of the gravity and devastating effects that
the loss of the victim's life has inevitably inflicted on his family, society

and the country. The need to have regard for ggga_mtgd_mu N '

"the period of the appellants' rehabilitation viewed from the .

personal circumstances serve precisely fo balance the Qggc@eg that -

m ered te .."(my emphasis),

'In 'S v Rable 1975 (4) SA (A) 855 at 857D-E Holmes JA said:
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“1:  In every appeal against sentence, whether i_mposéd bya n;agisirate or. -
- & Judgs, the Court hearing the appeal- ’ .
(a)  should be guided by the principle that punishrﬁent is

(b)  shouid be careful not to erode such discretion: hence the - -
further principle that the sentence should only be altersd ifthe~ . . " ;
discretion has not been “juiclally and properly exercised”. L

) The test under (b) is- whether the sentence is vitiated by frragulaﬂty or: - oo

misdirection or is disturbingly inappropriate”. (my emphasis).

[12] Scott JAinS v Kgosimore 1999 (2) sAcR 238 (SCA) at 241 [10]
" said: L L

“It is trite law that sentence is a matter for the discretion of the court

N 7 8 8 8 ,[,9 ispar g8 D& B Sernen f ,_'4'*.:4' 8

the Court of appeal would have imposed. Al these

however, are aimed at determining the same thing; viz whether there

was a proper and reasonable exercise of the discretion bestowed =~ .

upon the court imposing sentence. In the ulfimate analysis this is the
 lue inqulry. (Compare S v Pieters 1987 (3) SA 717 (A) at 727G-)).
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Either the discretion was properly and reasonably exercised or it was
not. If it was, a Court of appeal has no power to interfere; if i was not,

it is free to do so.” (my emphasis).

The Court, dealing with the purpose of punishment, in § v Rabie

(supra) at 862A said:
) The main purpose of punishment are deterrent, preventt‘ve,i

reformative and retributive” (my emphasis).

Again at 862G in 8 v Rabie (supra), Holmes JA said:

“To sum up: in general: Punishment should fit the criminal as well as

the crime, be fair to sociely, and be blended with a measure of mercy
according fo the circumstances”. (my emphasis).

Mr Van Vuuren submitted that the case was replete with aggravating-

clroumstances which' the trial Court had duly considered. These,
according to him, are:

1.  Thatthe offences were prevalent in the area;

2. ' That the offences were serious with the level of violent offences:

being high in the country;

3. The interests of society;

4. The fact that the deceased was a vulnerable victim who was

incapable of defending herself against the appellant;
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5. That the death of the deceased impacted very badly on her
family; '

6. That the appellant did not care about the weilbeing of the
deceased whilst he raped her and satisfying his own needs i.e.:
whether she bled to death or not;

7. That the Injuries that the deceased sustained w_eré very serious.

~ [158] To counter Mr Kgakgara's submission tﬁat the time spent'in custody, ‘ . L
as It was held in 8 v Vilikazi 2009 (1) SACR 552 (SCA), had to be ‘ | |
':consldered, referred the Court to a later declsion of th.e SCA: § v | .. ,
Radebe and Another 2013 (2) SACR 168 (SCA) at [13]IWh.ere the '
Court said: ' . | . | _
“113] In my view there should be no ruls of thumb in respect ofthe - - o5
caiculstion of the weight to be given to the period spent by an ;ccusécil' o
awaiting trial. (See also S v Seboko 2009 (2) SACR 573 (NCK) para
22). A mechanical formula to defermine the extent to whiél; the .
i pmM sentence should be reduced, by reason of the pén’c:.jd of -
" detention prior to conviction, is unhelpful.” '

At [14], the court said. -

*“[14] A bestter approach, in my view, is that the period in detention
pre-sentencing is but one of the factors that should be taken into

gccount in determining whether the effective period of jmprisonment io

_lze_ imposed is_justified; whether it is proportionate fo the crime




committed. Such an approach would taﬁ-'ce. into.’ account thef _- . .
conditions affecting the accused in detention and the' reason for a
prolonged period of detention. And accordingly, in deterinining, in
respect of the charge of robbery with aggravating :circumstances, '.
whether substantiel and compeliing circumstances warrant a lesser -
sentence than that prescribed by the Criminal Procedure Act 105 of

R 1997 (15 years’ imprisonment for robbery), the tost is not whetheron -

S . o o " conyiction and senfencing, /s a just one.” (my emphasis).

’[16] In Sv Matyltyl 2011 (1) SACR 40 (SCA) at 47a-d, when dealmg with - - y o
| i regrert and remorse, the Court said: ' :

* *There Is, moreover, a chasm between ragrst and remorse. Many ' -

[oe] ns ﬂ i at does not witho
more ttanslgte to myﬂ remorse. Remorse is_a gﬂgﬂgg pain_of -
je for the pli nother, Thus ine_con c

DR

e_rr_Q,__VWtether the offender Is sincerely remorseful, and not s:?npiy B
feeling sorry for himself or herself at having been caught, is a fadtuall
question. It is to the surrounding actions of the accused, mthéf than
what he says In court, that one should rather lock. In order for the
remorse to be a valid consideration, the penitence must be sincere
and the accused must taks the court fully into his or her confidence.

Until and uniess that happens, the genuineness of the contrition




[17]

" appellant was smiling when he narrated the events of the day to Dr. : ' I

ey
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alleged to exist cannot be determined. After ll, before a court can ﬁnd'.

that an accused person is genuinely remorseful, it needs to have 8

r g i f _inter alja: wh mt‘ e 8 _a d

e deed: what has since vb'ke his or her change of heart,
and whether he or she tdoes indeed have ‘a true appreciatton of the

_consequences of thase actions.” (my emphasls) .'-':.

Mr Van Vuuren submltted that the appeliant demonstrated no real
question to psychiatrists and the probation officer. It is said that the. '

'Chabalala. This, in my view, does not only mean that the appellant did |
not see what transpired In a serlous light. This couid alsé mean thatthe |
' éppellant is someone’ who: genuinely needs madical.as well as otpér
_relévant assistance. Surely, the appellant's behaviour Iea\{es.a'n’ﬁmbel; R ‘
| of things to be des.ired.‘in this regard, what happened conceming the =
| deceased and himself speaks volumes. The facts of the case bropérly"
considered, in my view, clearly demonstrate that tﬁe appellant’s‘

behavnour in this case is no ordmary conduct. What the appel!ant did, ~

after being away from the deceased fOr 9 months, should be ciear

enough that the appellant may well have bhavad as Dr Chabalala -

explained in his report.

Dr J Chabalala, a psychiatrist, examined the appeliaht after the

"~ conviction. According to Dr Chabalala the appellant is mentally

retarded to. a minor extent with features of anti-social personality

" contrition for his actions when he explained the events of the-day in .. .. s,
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disorder, emotionally immature lacking empathy and with no emotional -

' resource to control his anger. According to Dr Chabalala the appellant

acted without thinking of the consequences.

The probation officer, Muroa J. V. in the report which'fo_:rms pages 125 .

to 131 of Volumne 2 of the Court record at paragraph 18 discloses that: _

“1.

It appears as if the accused lack @ leer understanding of te

conseguences of his. aclions and often fails to .take :--:-;-

responsibility. He freely and conﬁdenﬂy explained what -
transpired during the incident as if he had to defend hlmseff

even if it meant taking another person’s ife”. (my emphasis).

The appellant has no abllity to control himself.

 With jntensive therapy the appellant "can leam to respect human

dignity, have L ve”, to b “control -
his_temper, realise his potentisls. develop _betfer conflict
management skill. as such manage to liv eace_wi h

* other people®. {my emphasis).

The appellant has skilis such as brick making, 'gardening.and

painting which if improved might assist the appeliant feel

" important.
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[19] The three psychiatrists, Dr C. Grobler, Principal'Speciglist; Df:EWeiss', : |
Chief Specialist and Dr J. J Bothma, Senior Specialist, afterl_observin'g
the appeliant found that:

1. The appellant would be able to follow court proceedings; |
2 Had no mental liiness;

3.  Was fit to stand trial and that he had the capacity.to appfeciat'e o
TN ' the wrongfulness of his action at the time of the alleged oﬁence o . .' o
o and his abliity to act accordingly was not impaired by mental, . > -,

‘ A .
liness or defect, Lo e

[20]: The evidence of Dr Chabalala and that of the Probation Oﬁoér is more . | -T:.'L-'-
| or less the same. They, however, both saw the appellant at dlfferent .

R | . intgw;ls. The fact that the three psychiatrists found that the appeliant‘

/ . ~ would follow court proceedings and that he was fit to stand trial, in my
. view, does not negate Dr Chabalala’s evidence as well as that of the
Probation Officer. The facts of the case, In my view, seem to ct_.:_nﬁnn‘

" the evidence. One should not stop the 'enquiry at the stage wheré |t .
appears that the person interviewed knows what rape is becau'sa_ this, -
in my view, should not be enough. One does not easily come by the
facts of this case where the appellant, indeed, behaved in a very

' strange way. One would- have expected the appellar;t to have been

i 7. ' satisfied with the fact that he had relocated. The altercation betwaen :

the deceased and the appeliant, under normal circumstances, ought.
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not to have led to the death of the deceased. The behaviour; in my -

view, seems to confirm the Probation Officer's observation as well as

| that of Dr Chabalala.

Going back to Dr Chabalala's report, it is important to note that he

describes the appellant as someone who:

1.

is mentally retarded to a minor extent (Borderline rét?rdation). =

Has features of Antisocial Personality Disorder. The abpellaht .
according to him lacks empathy and is very reéctionary 6v§f
trivials. It appeared strange to Dr Chabalala that the .appe_lllant':-"
could get sexuglly aroused by a person who was lying on fhe

floor and bleeding frofr; her head and dying.

. Lacked inner ego strength - the ability to take fmstfations and

move on as shown by his return-'9 months later to avenge"-t".'
himself. He took advantage of.the wéak to bolster his ego where '
circumstances permit. This, according to Dr Ch'abalala,' is borne. .
out by fhe appellant getting sexually aroused Qhen he saw a. -

weak and defenceless deceased.

. This is the kind of unusual behaviour [ referred to above.

_ 22] Mr Van Vuuren submitted that the aggravating circumstances

 were such that the appeal ought to fail. | do not think that it is .
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enough to consider the aggravating circumstances and then .,_f- ‘

_ submit as Mr Van Vuuren did; the tests laid down By our case .

law have to determine the outcome of an issue.

The State relied on Section 57 of Act 105 of 1997-the

Criminal Law Amendment Act. The sentence for murder, in

terms of Section 57, is imprisonment for life. The Court & quo, .
as correctly submitted by Mr Kgakgara, did not make any finaing )

' regarding the presence of substantial .and compelling |

circumstances or the absence thereof. It nevertheless did ;r_tot T
pass the sentence of imprisonment for- life or 15 yga:'rs "
" “imprisonment in respect of robbery. One can only assume tha_t S .

the Court a quo had in its mind, the presence of substantial and_r

compelling circumstances.

The question that needs to bé answered is whether or not the g

" sentences in respect of the three counts are appropriate. L

" ltwas arguéd on behalf of the respondent that the appellant was

not remorseful. Mr Van Vuuren specifically said that the fact that

the apbel!ant regretted his actions and that he asked fpr
forgiveness could not be viewsd as remorse as that was
“arguable”. Being “arguable”, In my view, does not mean that the
appellant is not remorseful. It may well be so that the appeliant,

indeed, was genuinely remorseful. | do not think that-there is
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. enough - evidence to demonstrate that the appellant’ was not T T

remorseful. Besides, the appellant pleaded guilty ahd this

cannot be ignored when sentence is passed. The behaviour of -

" the appellant is such that the Court needs‘ to be very cautious

when sentencing him.

The Court a quo when granting leave to appeal against

sentence said:

"I have had an opportunity to look through the judgment again, l - *-

am of the view that another Court may amive at a differenf .

se n ! fo appeal against sentence is
gran Full Bench of this Division,” (my emphasls). -

This clearly shows that the Court a quo, simply by réason of the'
severity of the sentence, at the very outset realised that the -

sentence induced a sense of shock. The effective sentence of

._ 45 years, in my view, is disturbingly inappropriate.

Having concluded that the Court a quo avoided passing the

" minimum sentences possibly because it was satisfied that

substantial and compelling circumstances existed the questioﬁ
which then comes to mind is whether the sentences are

appropriate.
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[28] Having regamd to the fact that the éppellant was in custody _fc;'r4 . L '._‘ " .
_years awaiting trial; the fact that he_. pleaded gﬁilty and - _"
apologised to the Court, the family members of the deceased E
and the community; the fact that the three offences arose from
acts of the same place and date and -that the offences 'a;é'

closely linked, as comectly submitted by Mr Kgakgara, to

mitigate the severity of the cumulative effect of the sentencés, o \ Yo
S the Gourt a quo ought to have ordered hat the three sentences .
‘ .  _? T - run concurrently. Regard. being had to the facts'of'me_ca'se | :
E ,‘ R particularly what | say in this paragraph, the sentences in = - o
Counts 1 and 2 deserve to be tampered with. o R

- [29] The Court & quo, in its judgment on sentence, expressed ﬁé'-
o " ' wish to mitigate the harshness of the cumulative effect of the
. . sentences but, _urifortunately ordered that “4 years of the._: |
i e o sentence imposed in respect of Count 3 shall run concurrantlj‘/’ '
| with the sentence imposed in respect of count 2”. This, in m'y'
view, did not help in any way as the effective sentence remained. .
L ) disturbingly inappropriate. The sentences in respect of murder

and rape deserve to be reduced. The appeal against sentence.

shouid therefore he upheld. | |

ORDER

:+ J30] The following order is made:
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The appeal against sentence is upheld.

The sentence in Count 1 Is set aside _and-replac"ed as

follows: .
“The accused is sentenced fto 22 years

imprisonment”.

The sent‘ahc_:e In Count 2 is set aside and replaced.as

follows: .
“The accused is sentenced to 12 years -

imprisonment”,

The sentence in Count 3 is confirmed.

To mitigate the harshness of the cumulative effect of -
the sentences, it is ordered that the'sentencés:il"l B

Counts 1, 2 and 3 shall run cdncurrantly. Effectlveli '

the appellant shall serve 22 years imprlsonmént-.

The sentences are antedated to 21 September 2011,

the date of sentence by the Court a quo.

P S TR
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