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The accused was convicted of theft in the Pretoria North Magistrates Court on his
plea of guilty in terms of section 112(1)(b) of Act 51 of 1977. He was sentenced to
a fine of R4 OO0 or 12 months imprisonment of which half was suspended for a

period of three years on certain conditions.

In the accused’s guilty plea he explained that he was in actual fact only borrowing
the goods and did not have the intention to permanently deprive the complainant

thereof.

| was of the view that the accused had not pleaded guilty as he had pleaded that he
had no intention and therefore | referred the matter back to the Magistrate. The
Magistrate however persisted that the finding of guilty was correct in that the
accused had admitted that he would normally take the clothes in the absence of the
complainant and when the complainant came back from Johannesburg unexpectedly
found that his clothes were not where they were and that some were missing. This

according to the Magistrate proves the intention to steal.



(4] | referred the matter to the Director of Public Prosecutions for their comment. The
Director of Public Prosecutions by means of Senior State Advocate A.P. Wilsenach

and Deputy Director of Public Prosecutions G.D. Baloyi commented as foliows:

"The magistrate. unfortunately. both makes and then misses the point
completely when he states in his reasons and judgment that the accused did
not admit the required element of intent and then nevertheless convicted him
of theft. The conviction is clearly not in accordance with justice and must be
set aside. The magistrate was obliged in terms of section 113(1) to have
recorded a plea of not guilty and required the prosecutor to proceed with the

prosecution.”

It is then submitted by that officials of the DPP that the conviction and sentence be

set aside and the matter referred to the Magistrate to be further dealt with in terms

of section 113(1) of the Criminal Procedure Act, Act 51 of 1977.

[5] | agree with this view as it is trite that intention must be admitted for a plea of guilty

to stand. The Magistrate must take cognisance hereof as it is trite in our law.

[6] I accordingly make the following order:

6.1 The conviction and sentence are set aside.
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