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INTRODUCTION

[1} The plaintiff's clam 1s based on a motor vehicle accident that cccurred on
27 May 2016 when hs was 3 passenger The plaintff was 41 years oid at the time of
the accidant He 15 presently 45 years old married with five childran At the time of

ihe accident, he was employed as a nggoerfioreman at a rigour signage company

23 The liabiity has been resclved between the parties a1 100% i favour of the

plaintiff

[3] When the parties appearsd before me only the 1ssue of quanium stood to be
determined The heads of damagas prayed for by the plaintiff were for future
medical and hospital expenses pas! medical and hospital expenses loss of
earnings and general damages

{4} The parties had zlready made head way in that \he other heads of damages
had been setiled. The defendant underiook to furnish the plaintiff with an undartaking
in terms of seciion 17 (4) of the Road Accident Act. 1996 (Act 58 of 1996) as
amended in respect of all future medical and hospital related expenses. As regards
damages for past medical and hospital expenses the plaintiff had lodged a claim with
ihe Workmien's Compensation Commussioner and was awarded an amocunt of
R975 000. The parties agreegd thal this head of damagss shouid be posiponed sine
dre for funther handiing beiween them The plantiff undertook to waive any further

ctaims against the Workmen's Compensatian Commissioner

[5] Consequently only the claim for loss of earnings and general damagss had (o
be argued before me However, as ragards the loss of earnings counsel for the
defendant asked this head of damages to be postponed sme die o altow for
consudtation with a senior claims’ handler of the defendant and instructions in regard
to the new caiculations that were provided by the plamntiff on the day By agresment
between the parties this head of damages was allowed lo stand down until 21 June
2019 for argument and/or possible settiement,

| deal hereunder with general damanes



[6]  The pamies agreed that arguments on the genaral damages would be based
on the admitted medical repons of ther respeciive exparis filed of record As a
result, | was provided with Trial Bundles contaming the medico-legal reports of the
respective experts

GENERAL DAMAGES

[7] In the particulars of claim the plainuff claims general damages in the amount
of R1 500 000 which it is claimed 15 fair and reasonable compensation for the senous
injurtes suffered by the plainufi The defendant on the cther hand submits that the
amount claimed as compensation for general damages is excessive under ihe

circumstanceas and that an amount of R400 000 waould ke farr and reasonable

(81 Of importance I1s that both parties are agreed that the plaintiif has sufferad
serious injuries and ought t2 be compensated What the parties are not agreed about
ts the amount of quantum. It 1s, therefore, expected of the two amounts proposed by

the parties that | determine which is fair and reasonable under the circumstancas
pertaining in this matier

(S} in support of ther arguments for the amount they respectively submit is fanr
and reasonable. each party referred me 10 8 number of previous judgments. The
plaintiiis counsel referred me to the awards made for general damages in respect of

vanous injuries in the followng five judgments

). Schmudt v RAF QD volume J2168 2006 whare an amount of R800 000
was awarded in regard to the plaintifi's injuries that were aggravated by
infection and the plaintfi had signs of a depressed mood This amount of
R600 000 awarded in 2006 transiates 1o R1 285 000 in the present.

#  Rou v RAF QD Volume 8 J259 2010, where the plantiff suffered pure
orthopaedic injunies and was awarded an amount of R650 000 which
translates to the present value of R1 043 000

i Tsotets v RAF. wherea: the plaintiff suffered a whiplash injury and head

Injury with no infection and the sequelse of the plamtiff n casu The
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plainuff was awarded R850 000 which in the prasent value might be m the
vicinity of R1 000 000 or perhaps slightly less

v Tormes v RAF QD Volume 6 A4-1 2007 in which the planuff suffered more
serious imunes than the piantff 1 casv but did not hava the same
sequelae of the plaintiff in this matter. The plaintiff in that judgment was

awardad R600 000 which amount converted 10 approximately R1 200 006
in 2018

v Malela v RAF QD Volume 6 C3-17 2012, the plainuff herein suffered back
mnjuries equivalent to the injuries of the plaintff i casu and was awarded
an amount of R150 000 which converted to R210 000 in 2018 There was
nothing specific in this case about internal injunes like in the case of the
plaintifi in the current matter

[10] Conversely. the defendants counsel referred me to only one case, being
Tsotetsi v RAF, which was quoted by the plaintiffs counssl The defendani’s
counsel conceding in argument that the plaintff has suffered pain and cantinuas to
suffer pain. relied on this judgment for his submission that the amount of R400 000 is
the appropriate amotunt to b2 awarded

(11] Beth counsel agreed that the judgments as referred to me should merely be
regarded as guidance and not {o be specifically followad by the court Funhermore.
counse! agresd that this case should be decided on its own meris Therafore | tumn
to consider the facls of this matter

[12} It 1s common cause that the plaintiff suffers from sequefae as a resull of the
Injunes sustained from the accident in question The injunies of the plaintif as set out
n the particulars of claim are as follows' muitiple lumbar spine fraciures’ injury to the
thoracic aoria. open fracture of the nght tibia and fibula, fracture of the stemum and
nb Dilateral lung contusions and traumatic haemathoraces lver injury. facial

fractures, fractured nght calcaneus, concussion psychological and psychiatric



sequelae with major depressive disorder. nasal fracture and injury 1o the cervical
spine.

{13] According 1o the neuro-spinal surgecn the plaintfi sustained multiple fractures
of the face (both maxillaz and ithe nose). which were treated conservatively. He
sustamed multiple fractures of the lumbar vertebrae which caused him 10 undergo a
posterior spinal nfusion He fraclured the right lower leg which was repatred
surgically but remains un-united. The wound In the night lower eg developed an
infecticn (rejected the bone grait) a2nd the plaintiff had to be admitied for debndement
to contral the infection. He, also, had lung contusions with bilateral naemathoraces
He fractured the left rib and sternum and raptured the anterior wall of the thoracic
aorta. He had a contusion of the abdominal wall (with traumatic hermia) and

sustained laceration of the liver. He susiained a sofi issug injury of the left hand

[14] The plaintff was found to have susiained @ muld to moderate head injury
which resulted in a mild to moderate long-term cognitive sequefae. He suffered
cegnitive and behavioural changes as a result of the bran injury He struggles to
concentrate and his memory is poor He has become irriable and short temperad
since the accident. He conimues to suffer cognitive diificulties that ware picked up by

the neurssurgeon

{15] In the opinion of the vascular surgeon, the plaintiif suffered blunt abdominal
trauma. that is, a rapturad liver that was treated conservatively, and a large R loin
hematoma with damaged muscle He developed a type of hermia which was repaired
vath mesh

[18] The plantiff 1s said to have remarkably survived his injuries, but the right leg
mjury 1s still not resolved  he will need the plate removed the sepsis cleared (still has
sepsis ihree years after the accident) and laier on an mirameduliary nail inseried |
the sepsis remans unresolved there 1s a possibility of amputation below the knee.

He has a nisk of developing intestnal chsiruction from post-operative adhesions.

]



[17] Accorthng to the orthopaedic surgeon's report, the assessment of which was
done en 9 May 2012 the plaintif susiainea tne followng mjunes. head mury
fractures of {he nose and left and night maxilia and broken teeth sternum fracturs
post frawmatic gortic  dissecuon briatzral ung  conlusiens and
haemapneumatharaces, cenical spine raciures lumbar sping fraciure rght Iower
gbdaiminal herma which was repared twice. & left hand laceraton winch has left bad
scarmng  fraciures of the nant tbia and fibula and meaal mallealus - the mediai
surginal wound remains open with the plate sxposed and on-going infecuion Tha
ua is parually united and the fibula stll nas un-united fracture as well as 3 unied

fracture

[1E]  As & result of the injury to the right lower imb he has an amizigic gait He
watks with his nght foot extremely rofated. There i1s a wasung of the ngiht thigh
muscles, severe swelling distally, a large foct smelling open wound medially with the
plate =xposed and a ganeral lendamess over the distal leg and ankle There is also
a communited iracture of the disial tibia with a plate and screws m sty a
partialiincompiete bony union oi the comminuted fracture fragmenis He requires a

maxilia-iacial and cral surgery for the severe scarring and disfigurament

(191« s nal in doubt that the planufi sufiered polytrauma and savera multiple
Inuries some of which remains problematic  Individually each injury 1s in itsefi
serious and cumulstively they are extramaly sznous. All the critena of general
damages prasenis in the plainiitf's injunes. pain anu suffering, loss of amenities of
we and msfigurement. It is not in gispute the expens are agreed. that the plaintifi
has sufiered pain and continuss to suifer pain due to the mjunes which continug to
give Tum problems as afore siated He will in future have to undergo several
surgenes 1o attend o the recurning preblems. He is badly disfioured due o the
scarning to his face and other pars of his body including tha nght lower leg He has

obviously lost several amenities of fife, which | do not itend to go inio

[20]  The amount suggesied by the defendant's counsel of R420 000 15 extremely
low in the crcumstances of this case This was brought by the coun to counsel's

attention duiing the heanng of this matter b he still insisted that the amaount was



tar In my opinion, the injuries sustained by the plainufi are extensive and | do not
think any amount to be awarded can compensaie him for these imjuries A far and

rezsgnable amoun in the circumsiances 1s the amount of R1 300 000 as claimed

LOSS OF EARNINGS

[21]  When the pariies appesrad before ma zgars an 21 June 2019 they had not
setiled the issue of loss of earnngs and had 0 argua. The argumanis were based on
two actuarial reponts of the plainiit Both actuanal repons werz prepared by tvan
Kramer CC and were pased on the indusinal psychologist's report of the plamtiff
The plaintifi relied on tha actuanal repori dated 30 May 2018 which provided for an
amouni of R1 515 231 The defendant on the other nand, relied on the actuarial
repen dated 22 May 2019 which provided for 2 calculation of RE11 424,

[22] The difference between the two actuzrial reporis is thai the report datad
22 iay 2019 wes compiled on the basis of the ingustnal psychologist's assumption
that plaintifi would be able 1o work unil the retirement ags of 85 ysars. The aciuanal
repont datad 30 May 201t was compiled on ths rewised indusirial psychologist's
assumption that the plamtiff will not bz able to work untl the retirernent age of 85
years The argumerit by ptaintifi is that the calculations ci 30 May 2018 disregard the
fact thai since the accdent the plainuff has been in an sceommodaiad employment
and that his employer, Mr Kemp. 15 coniemplating seiling the company due 1o its
financral snuation

[23] The issue | have to decide in this regard s the relremant age of the plaintiff
Fut differently. whether the plaintiif will be able o work until the retirement age of 65
y2ars

[24] It is common cause tha! the findings in the actuanal report are based on the
plaintifts indusirial psychologisl's rspont. k is the opinion of the industnal

psychologist that the piaintiff has been ssvarely compromised because of the severa

?



multiplz inunes he sustained in the accitent and the on-gaig sequalae The plantif
15 presently employed in 3 sympathetic position and  he can iose fus employed it

will be difficult 10 get other employment

[25] Probabiiilies are also that the plaintiif might tose tus employment becausa s
employer 1s contempiating seihng the business Thereiore probabilities are that he
may not work untl e retirement age of 55 years considenng hat he 1S prasently 43
years old In the re-calculations, the actuary has now taken this into account and in
the aciuanal repont of 30 May 2016, is of the cpinion that having regard to the
accideni the piainiifi will continue tc recewe inflalicnary increases for the naxt five

years and thereafier remain unemployed.

{261 | agree with the propesition that the ptantiif, having sufiered from a decrease
in productvity. is now a more vulnerable employee who s an unequal compétitor in
the open labour market. Of impertance 1s tha! probatilities arza that if he were o 1ose
his job ne would remain unemployed It is, also on this basis that | agree with the
actuary that & deducten of genaral contingencies need 10 be made 1o allow for
savings in travelling to and from work and the pessibiity of loss of ncome due to

liness or unamploymen:

[27] Al the 2bove-mentioned faciors and all the other nsks affeciing the plantiff's
income should be laken nte account v the gensral contingency deduction as

prepesed by his counsel at the rate of 15% premorbid and 40% post morbid

CALCULATIONS

[28) Except for the contingencies, the paniss are in agreement about the basis for

iha calculations. Tharefore, the calculations are as follows

b i ]



But for the Having regard 1o Netless

accident the accident
Gross soorues valuz fincoms 458 387 352 238
L2355 Conlingency 0
Net accrusd valls of income 585 357 RERIRKE: 22 331
Tross  orospecive  valug  of '
igome £ 112805 €248 557
LES5 Contngency 7 874 245323
Nzt proSpacive valua =T i 801 834 374 724 1227 100
Tota! value of income 2258201 742 970 1515 231

[29] The plainufi 1s. thus. entited 10 be awarded an amount of R1515 231 as
damages for loss of mmcome. which amount 15 fair and reasonable under the

circumstances.

ORDER
[28]  Inthe circumstances | make the following order -

1 The Draft Order marked XX s made an order of court.

@LR\ |
AL L
- E. M. KUBUSHI

JUDGE OF THE HIGH COURT
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Case No: 31473/2017

fn the matter between:

PESTANA, NEL PAUL ELAINTIFF
and
ROAD ACCIDENT FUND DEFENDANT

DRAFT ORDER

On 27 lune 2019 zt Court 6C before the Honourable Judge Kubushi; by

agreamsant hetween the parties; it Is orderad:

) The Defendant shaill pay to the Plaintiff the amount of )
}\'l :)‘_GO SN0 { l_ml,\;._" {'\,."‘ \ ”\ rpd r} .Tv\J = H ey :Z’i!‘t:’:-' } Lﬁ" '
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in respect of general damages and the amount of
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in respect of loss of earnings, together with intersst & tampore ~f

=

maorae calculated in accordance with the Prescribed Pate of Interest
Act 55 of 1975, read with Section 17 (3)(2) of the Rozd Accident

Fund Act 56 of 1996.

2 Payment will be made directly to the trust eccount of the Plaintiff's
attornays:
Holder De Broglo Attorneys ing
Account Number 109 645 1867
Bank & Branch Nedbank - Northern Gauteng -
Code 198 765 /{ '
Ref P588
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The Defendant Is to pay the Plzintiff's agreed or taxed High Court

costs as berween party and party, such costs will include, but are

not limited to the costs of Senior Counsel for the trial dates of 31

May 2019 and 21 June 2019, and

3.1 The costs of all expert medico lega! reports, addendum
reports and joint minutes as well as the reasonable taxable,
gualifying and reservation fees, if any, of such experts;

3.2  The costs of the actuarial reports of Mr lvan Kramer.

The Plaintif shall, in the event that the costs ars not agreed serve

the Notice of Texation on the Defendants Attornay of record.

The Plzintiff shall aliow the Defsndant 14 (Fourtsen) days to make

payment of the taxed costs.

Thers is no fee agreeameant in tarms of The Contingency Fees Act,

No. 66 of 1897 betw=aen the Plaintiff and the Plalntiff's Attorneys.

The Plaintiff is declared a nacessary witnass.

The Plaintiff waives his cleim against the WCC/CQOIDA in raspect of
loss of earnings arising from thea accident of 22 May 2016.

Past medical and hospital expenses is separated and postpened sine
die.

BY ORDER

REGISTRAR OF THE HIGH COURT

Plaintiff's counsel: Advocate lan Zide!l SC - 082 271 G486

Noted by: Ms T, Melville - 082 §97 6355
Defendant’s counssal: Advocate Musa - 062 §32 3181 ﬁ



