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IN THE HIGH COURT OF SOUTH AFRICA  

GAUTENG DIVISION,  PRETORIA  

 

             CASE NO:  51140/2018  

                   DATE:   2019-12-09 

 

 

 

 

 10 

 

  

In  the mat ter  between  

M J BEKKER                               Appl icant  

and 

PRIDE MILLING COMPANY            Respondent  

  

JUDGMENT (LEAVE TO APPEAL)  

 

STRIJDOM, AJ :    The Court  proceeds wi th the ex tempore 20 

judgment  in  th is  appl icat ion.  

1 .  In  th is  mat ter  the appl icant  seeks leave to appea l  to  

 the fu l l  cour t  o f  the High Court  o f  South Af r ica,  

 Gauteng Div is ion  against  the judgment  of  th is  Court  

 handed down on 4 November  2019,  speci f ica l l y  the 
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 grant ing of  the  resp ondent ’s  appl icat ion and the  

 d ismissal  o f  the  appl icant ’s  counter -appl icat ion  wi th 

 costs .  

3 .  In  broad terms the fo l lowing are the major  

 misdi rect ions a l leged to have been commit ted:  

3.1  The learned judge erred in  not  adequate ly consider ing  

 the factors as compi led by P incus,  AJ in  Lane N.O.  v  

 Ol iv ier  Transport  1997 (1)  SA 383 (C) at  page 386 D -  

 387 B.  

3.2  The learned judge erred in  the in terpretat ion of  the  10 

 remark by the learned Judge Suther land  in  the mat ter  

 o f  Engen Petro leum Limi ted v Goud is Carr ie rs (Pty)  

 Ltd ( In  L iquidat ion )  2015 (6)  SA 21 (GJ) where the  

 learned judge remarked the fo l lowing ,  and I  quote:  

  “The scope fo r  the d iscret ion is  i tse l f  a  

 cue to l imi tat ion.   I t  is  exerc ised in  the  

 favour of  the ensnared credi tor  only i f  by  

 so doing  the genera l  body of  credi tors is  

 not  d isadvantaged by a d iminut ion of  

 assets to  d ivvy up among them.”  20 

3.3  The learned judge erred in  f ind ing  on a conspectus of  

 the evidence before the Court  that  the pr imary test  

 was to  establ ish whether  the genera l  bo dy of  credi tors  

 would not  be d isadvantaged by the d isposi t ions and 

 that  l i t t le  weight  should be at tached to the hardship of  
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 the appl icant  and that  the focus ought  to  be on the 

 body of  the credi tors.  

3 .4  The learned judge er red in  f ind ing that  the appl i cant  

 should pay the costs of  the mai n appl icat ion and the  

 counter -appl icat ion.   

4 .  I t  was submit ted by counsel  for  the appl icant  that  the 

 appeal  has reasonable prospects o f  success.  

5 .  There are now three requi rements  for  the grant ing of  

 leave to appea l  pursuant  to  sect ion  17(1)  of  the 

 Super io r  Court  Act  10 of  2013 namely that  there is  a 10 

 reasonable prospect  of  success ;  that  the amount  is  

 not  t r i f l i ng and is  a mat ter  of  substant ia l  importance  to 

one or  both of  the par t ies concerned and fu r ther  that  a  

pract ica l  e f fect  o r  resul t  can be ach ieved by the appeal .  

6 .  What  the test  o f  reasonable prospects of  success 

 postu lates is  a d ispassionate decis ion based on the 

 facts and the law.   That  the Court  o f  Appeal  could 

 reasonably arr i ved  at  a  conclusion  d i f fe rent  to  that  of  

 the t r ia l  cour t .   In  order  to  succeed therefore the  

 appl icant  must  convince the Cour t  on proper grounds 20 

 that  he has prospects of  success on appeal  and that  

 these prospects are not  remote but  have a real is t ic  

 chance of  succeeding.  

7 .  More is  requi red  to be establ ished than that  there is  a 

 mere possib i l i ty  of  success,  that  the case is  arguable  
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 on appeal  or  that  the case cannot  be categor ised as 

 hopeless.   There must  be a sound rat ional  basis 

 for  the conclusion  that  there are prospects  fo r  success 

 on appeal .  

8 .  In  the present  mat ter  when the facts were examined 

 there were a number of  considerat ions which mi l i ta ted  

 against  another  cour t  coming to a d i f ferent  conclusion .  

9 .  In  respect  of  a l l  the grounds of  appeal  ra ised my 

 judgment  deals extensive ly wi th the facts and law as 

 presented by the par t ies and how the Court  ar r i ved at  10 

 each conclusion  on the content ions ra ised by the 

 appl icant  in  the appl icat ion for  leave to appeal .  

10.  On a l l  these issues there is  in  my v iew no prospect  of  

 another  cour t  ar r iv ing  at  a  d i f fe rent  conclusion.   The 

 mat ter  has no prospect  of  success deserv ing nei ther  

 the Supreme Court  o f  Appeal  or  the fu l l  cour t  o f  th is  

 d iv is ion.  

11.  In  the resul t  the  appl icat ion for  leave to appeal  is  

 d ismissed wi th costs.  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  20 

MR VAN DER MERWE:  As the Court  p leases M’Lord.  

MR VOSTER: May i t  p lease you M’Lord.  

COURT:  The court  wi l l  ad journ.  

COURT ADJOURNS                [13:29]  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  
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………………………….. 

SRIJDOM AJ 

JUDGE OF THE HIGH COURT 

DATE:  ………………… 

 


