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{1}  The applicant hereby apphes for leave to zppeal io the Full Court of this

Dision altemnatively 10 the Supreme Cournt of Appeal, against the entire judgment

and orders | issued on 28 March 2012, The application is opposed

{2) The grounds for the application for leave o appeal ars staied in the said

application as follows:
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The izamed udge erred in not finoing tar the apphican: has locus standi 1o bring the
FESCISSION SpPICAI0N UNCEr CRCUMSIANCES whare the cour had tound that the

applicznt had an witerast in e manner &f admnistraton of the 1w insolvent esiames

The legmed judge srred m finding Mhat fosus stand was dependsnt upon evidence of
tha applicant having previously zpproached and demanded ine hiquidators to demand
3 proper account frorm tha irst resoondsnil;

The learned pidge erred in finting thal the judgmen! sough! 16 be rescinded did not
consiituts a Judgment granted by delaull, under CIrcumstancas whers (he applicant's
pesition was noi argued at e hiearing of the main appiicaiion,

The lsarned judge errsc in finding that the csss of Katritsis v De Macedo 1966 {1
54 613 (A) s distingisishable from the cunen; manar

The lsarned yjudge ought to tiave found that, cn the basis of the prnciples sat out in

Katritsis supra. the judgment grantec falis within the amb:t of a :dgment by defaulf

The laemed judge errec in finging that the orders. werd ng! erroneously sought and
grarted under lhe cucumstances wherg further ewidence lends o show that afl
parties. including the cour, at tha lime of the judgemant labourad under a misiaks as
W tne alieged fact that the applican! was in fact in ammears with payment under the
vanous lean agreemesnis,

The fearned judge ocught io have found thal, had e coun been sware of the itus
factual position existing at the lime when the judgmen: was Granisd. the coun would
act tava granted tNe order as it chd, inus the erders granted were nrronesusiy soughl
and granted;

in the sitarnative the court ought o have found thal the avalability of subsequenily
aiscovered svidencs, ralaling lo facts which exisied 3! tha tma that the Judgement
was grantad, justifies ths setting aside of the order granted and usiites affording the

apphcant & furthar opportlunity 1o Supplemont existng pagers



g The iearned judge erred in finding thatl tno applicant's MBilure 1o aftege fraud andror
misrgpreseniation should counl agawnst her The cour! oughs to have found that the

facts preseniad suffiziently speak far thamsesives in justifying an ordar for rescission

(31 In essence the applcant sesks (o appezl the adverse fingings of the coun a
quo in respect of the locus slendi of the applicant, judament granted by defauit.
judgement nat erronecusly sought and granted, andfor failure to allege fraud and

misregpresentation to prove tha relief scught.

(4] The apphication for leave 1o appeal was filad out of time. In fact it was filed
gighty-three (83) days afier the judament was handed down, which makes it
approximately three (3) months out of time. The applicant has 25 a result filed,
together with the application for leave to appeal, an application for condonation of
the late fiing of the application for leave 1o appeai. The respondent is opposing the
application for condonation and has filad an answering afiidavit. | shall, therefore,
deal first with the application for condonation beiore | deal with the main application

(5] The legal framework applicable to the application for condonation has been
succinctly set out in the respendent’s heads of argument. | shalt therefora. without
having io reinvent the proverbial wheel, quote copiously from that framework in my
judgment

[G] In terms of Uniform Rule 27 (3) the coun may. on gocd cause shown,
condone any nori-compliance with the Rules of Court. The cour is vested with a
wide discretion in this respect but with the added safeguard for the applicant to
show good cause for the court to exercisa the discretion '

[7) Courts have consistently refrained from attempting to formulate an exhaustive
definition for what constitutes "good cause  Three principal requireaments have

crystallised. namely -

7.1 First, the applicant should satisfactorily explain the delay

T See Erasmuz Superier Court Practice 27 Valume 2 pD1-326



(8]

72 Second the applicant should satisly the court that it has a bona fide
claim or defance (in this instanca the apphcant musi show that there is a
hona fide basis for the application for leave to appeal to be granted);

=]
(]

Finally. the granting af any indulgence musi not be to the prejudice of the
other party {0 an extent, which cannot be cured by the approprate cost
order

The factors to take into sccount when consweting @n application for

condonation are sel out In the then Appellaie Division judgment in Melane v Santam

Insurance Co Ltd " as iollows.

(9]

n deciding whethet sufficient causs has been shown, the basic principle is
that the court has a discretion, to be exercised Judicially ugon a consideraticn
of all the facts, and in essence it 1s @ matter of faimess io both sides. Among
the facls usually retevant are ihe degree of lateness, the expfanation
therefore, the prospects of success, and the importance of the case.
Ordinarily these facts are interrelated they are not individually decisive, for
that would be a precemeal approach ncompatible with a true discretion, save
of course that if there are no prospects of success thera would be no point in
granting condonation Any attempi o formulate a rule of thumb would anly
serve o harden the artenes of whal should be a flexible discration What s
negded is an objective conspectus of alf the facts Thus a shight delay and a
good explanaiion may help to compensale ior prospects of success which are
not strong. Or the importance of the issus and strong prospects of success
may tend to compensate for a long delay And the respondent's interest in
finalty must not ba ovearicoked

In this instance, it is my view. for rzasons | shall siate later in this judgment,

that there are no prospects of success on appeal and thus 1t will not halp to grant
condonation herein. | shall in that regard dea! with the grounds raised by the
applicant hereunder in turn

TI95214)3A 831 (A) at 53R E



Ad finding of lack of locus stand!

{10} Although | made a finding that the applicant has no locus standi, this issue
should not form part of this application because in essence | found in the applcant's
favour by considering the merits of the case

Ad finding re. Nu Dsfault of the pari of the applicant

[11]  The argument by the applicant's counsel is that | oucht io have followsad the
judgment in Katnists and found in favour of the applicant What counse! fails to
appreciale s that Katnfsis dealt wilhi action proceedings rather than motion
proceedings. as is the case in this instance That is exactly what distinguishas the
two matters.

[12] Tne court in Katntsis dealt with the sase where a judoment was taken against
& defendani who absented himself mid-way through trial The defendant's counsel
had withdrawn and the defendant was refused postponement and being unable to
place his case before court whilst acting in persan. the defendant opted 1o lzave. The
inal proceeded in his absence and judgment was granted against hm. The court
held, on appeal, that the judgment granted in the coun below was in default.

[13] Katnisis was referred 10 with approval in Fameiras (Piy) Limited v Naidao® a
judgment with which | am in alignment with, wherein the court at para 8 heid that, as
in the common law, our courts are not only concerned with the physical presence of
the parties. The distinguishing feature is thal 1n action proceedings there 18 no
evidence before coun whereas in motion procedures the affidavits serve as
evidence. That couri in coming to s decision, difieraniiatad batwesan judgments by
default in action proceadings as agamst judgments by daizault In motion procsedings
The court &t para 17 of its judgmeant, set oul circumstances under which judgment by
default may be granted in motion proceedings, as

"(17] It seems to me thal a judgment could be given by defaull in the nomal
course in motion proceedings as a resulf of {a) default of opposition, (b}
in defsult of an sppearance ai the heanng, or (c) in default of a party
placing its version befors the coun.

" (BS094/3034) [3017] ZAGRIHE 382 (11 December 17y



(14} 1tis quite evident that the above propositions of default are not apphcable in
s instance It is common causa, as | hiave found in the man judgment that the
motion proceedings were opposed thare was appearance of counsel and the
apphcant was present at the hearing of the application and the applicant's version

was placed before the court and even argued.
Ad finding re: Judgment not erronsously sought or grantzd

[13] I s decided i Kgomo v Standard of Souih Afnca” thal 5 rescission oi
judgment application cannot be based on an alleged "defence” which was not placed
before the court that heard the matter. The defence must be already in existence at
the time the matter is heard.

(18]  Ifind in my judgment that the availability of the report shawing thal the arrears
were not correctly calculated doss not provide a basis upon which rescission of
judgment can be granted as the report (cr gvidence) of such arrears should have
been in existence at the time that the judgment was grantad On the applicant’'s own
version, the report was received during December 2018, which 1s approximately a
year after tha respective orders were granied.

{17] The contention by the applicant’s counse! that | ought 16 have set aside the
order granted and afforded the applicant an oppariunity to supplement her existing
papers with the newly discoverad evidence, is not sustainable

18] There is no rule or law ihat allows for supplementation of evidence after the
matter Raving been fully ventilated except through the appea! procadure ° Once a
judgment has been granted the judge becomes funcius oficio, but subject to certain
exceplions of which rule 42 (1) (a) is one. The said exceptions do not in any way

allow for supplemeniation of avidance after the matter has baen finansed °
Ad finding re: failure to allegs fraud or misrepresentation

[19] The argument by the applicant's counse! is that the respondent acted

unlawfully by making wrong calculations of the arrears and on that basis | should

JUIE(2) 3 1B (GP) asra 10 a7 1833,

" See section 16 {b) ef the Superior Caurts Act 10 67 2013 read with Dormai! Properiies 282 CC v Renasa
Insurance (o Lid and Others 2011 (3] 8A 70 (SCA) para 21

f5e0 Rgoma, above at para 11 at 157H



have found in favour of the apphcant even though fraud and/ or misrepresentation
was not alleged in the applicani's papers Counse! further submitied that | should
have ventured into the merits of the case to find that the provisions of section 148 (1)
and (2) read with section 150 of the Insolvency Act’ which allows a pany to rescind
an order of 2 court, applicable.

[20] The applicant had founded her case squarely on rule 42 {1) (2} or the
common law and 1t is against this backdrop that the application for rescission of
judgment was ic be considered and was ind=ed considersd. Since | made 2 finding,
correctly so. that rule 42 (1) (a) is not apphcable due to the fact thal the orders wera
nol granted in default or were not erronsously sought or granted, the only other
application would be the common law However, on the matrix of the applicant's
case the common law would also not apply bscause the error relied on by the
applicant is not ustus error as is a requiremant in common law. This is so, simply

because tha applicant did not allege any fraud or misrepresentation in order to found
tustus errar,

CONCLUSION

[21] Intemms of section 17 (1) of the Superior Cours Act, feave to appeal may only
be granted where the judge concernad is of ihe apimion that the appea! would have a
reasonable prospect of success or there is some other compelling reason why the
appeai should be neard

[22] ! have already at the level of the condonation application found thal there are
no prospects of succass: this will in effect impact on the anvisaged prospects of
success on the appeal itsalf

[23) 1iind as such that, the entire premise upon which the grounds presenied by
the applicant to found tha! there are prospects of success in his condonation
application ili-faunded and of no consequence. The condonalion application ought,
therefore 10 be dismissed.

Art 243 of 1936



(5]

THE ORDER
[24] | make the following order -

The applicanon for condonation for the late filing of the Isave to appeal is
dismissed with costs
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