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[1  The defendant's liability, general damages and past medical expenses

were settled on 19 June 2019, in this regard, and by agreement between the



parties, Deputy Judge President Ledwaba issued an order that provicias for
amongst others; that the defendant:
[1.1] is liable for the plaintiff's proven damages to the extent of 100%.
[1.2] pay the plaintiff the sum of R550 000.00 (Five Hundred and Fifty
Thousand Rand) in respect of General Damages; and
[1.3] furmnish the plaintiff with an undertaking in terms of Section

17(4)(a) of the Road Accident Fund Act 56 of 1996.

{2 The only issue before me was loss of income, past and future.

[3] M is common cause that the plaintiff suffered sustained head, cervical

spine, lumbar spine and right ankie injuries.

[4]  When the matter came before me, Counsel for the plaintiff asked me to
make a ruling, in accordance with the pre-trial minute, that the matter should
proceed s a stated case. In the alternative, and in the event that | walid not
make a ruling as requested, he indicated that he was going to call the
Occupational Therapist only on one issue, namely, whether the plain‘siff LT
employable in the open labour market. The request for the matter to proceag
as a stated case was opposed by counsel for the defendant who wasg of thy
view that there was a need for the Clinical and industrial Psychologisty 10
testify to clarify certain aspects in their reports pertaining to what he referred

to as the plaintiff's leaming difficulties before the accident.



{5] Counsel for the plaintiff referred me to the minutes of the pre-trial
conference that was held on 13 August 2019, from which it appears that the
defendant admitted that it had filed experts reports of the Occupational
Theraplst (Ms B Kekana) and industrial Psychologist (Ms Moipone Kheswa),
which had since lapsed and that it had failed to revert with regard to specific
questions pertaining o factual aliegations and opinions of the plaintiff's expert
reports by 15 August 2019. it was also indicated and agreed that if no

disputes are raised, the matter was going to proceed as 2 stated case.

[6] The defendant provided the same answer on all questions regarding
the factual allegations and expert opinion of the plaintiff's experts, namely,
that it was going to revert on 13 August 2019. The submissions before me
though were confined to issues arising from the rgports of the Occupational
and Industrial Psychologists because the only remaining dispute relates to
loss of income, and even there the only issue is whether the plaintiff is totaily

unemployable in the open labour market.

[7] Having regard to the snswers in the pre-trial minute, the only issue
arising from the expert report of the industrial Psychologist, Ben Mooﬁie. that
was not admitted (as opposed to the standard answer that the defendant was
going to revert by 15 August), is recorded in paragraph 8.2 where the
guestion was whether the plaintiff “has for all practical purposes been
rendered functionally unemployable as a result of her accident related injuries

and sequelae, inter alia” .



[8] In paragraph 9.2, the defendant did not admit the opinion of the
Occupational Therapist, Ms Mahlokweng, that the plaintiff ‘is best suited for
sedentary category of work with additional restrictions to the positional
tolerance’, however, in the next paragraph (9.3), it undertook to revert by 15
August 2019 on whether the plaintiff ‘can be able to cope with sedentary to

occasicnal light physical paramelers of work’. It did not revert as 1 have

indicated above.

9] The defendant's counsel objection that the matter proceed as a stated
case is based on his reading of the factual allegations that informed the
plaintiffs expert reports, particularly what he (counse!) contended as prior

learning difficulties that shouid be inferred from the reports.

[t0] Having regard to the questions in the pre-trial minute regarding the
factual allegations, opinions, and specifically whether the defendant had any
evidence or intended to procure such in order 0 rebut those allegatjons and
opinions, as well as the undertakings made to revert by 15 August 2(119, and
failure to do so, | do not think that the defendant, through its counsgi should
be allowed to argue against the effect of the pre-trial concessions fiany the

bar.

[11] After hearing both counsel, | made a ruling that the mat s i oitd
proceed as a stated case as contemplated in the pre-trial minuie. ‘i"f.;;'a ;g(;?,;la

thereof has already been explained above.



[12] | may add that it has become commen practice for parties {plaintitfs) it
Road Accldent Fund matters to formulate pre-trial questions in the manner i
which the questions In this matier have been formuiated, particularly the
paragraph that requires the defendant to answer the questions by a particuiar
date and time, failing which the answers would be deemed as positive. in this
matter, the words ‘stated case' were used. A stated case means that the
facts that parties agree on are recarded and as such, there wouid be no reed

to prove them.

[13] !n the matter of Spammer v Road Accident Fund', the trial court hay
raised concerns about such admissions, which came about as a result of the
defendant's failure to answer specific questions by a certain time, failing whigh
it was deemed to have admitted them. The trial court went on to analyze the
expert reports and made findings that are contrary to the deemed admissions
and gave reasons for doing so.

On appeal?, the court, per Molopa Sethosa had this fo say:

“(30] Admissions made during a pre-inial conference (as recorded in the
pre-trial minute) have the same effect as admissions made by a party
in the pleadings, and the party who makes the admissions, is bound by
them. No further evidence need to be adduced by the other party in
raspect of those facts admitted and the Court can (and should; make
an order purely based on those admissions; refer Unreported judgment
by Khumalo J in this Division in Adv R Ferguson obo De Ridder LA v
Road Accident Fund Case No A592/13. Admissions of facts made at a

1 (47122/2012) (2016) ZAGPPHG 263 (13 March 2015)

2 (ABB5/2015) [2018] ZAGPPHC 608 (20 Aprit 2018)



Rule 37 confersnce, constitute sufficient proof of those facts; refer
Price NO v Allied JBS Building Society 1 980 (3) SA 874 (A) at 882D-
E.MEC for Economic Affairs, Environment and Tourism v Kruizenga
2010 (4) SA 122 (SCA) at 126,

[31] The effect of the above principle is that a party (the
plaintififappellant in this case) should, and must conduct his case
accordingly. The decision what evidence to adduce at the trial, has to
take into account, and must ba based on the aforesaid principle. As
clearly stated above, the effoct of this principle is that it is not
necessary fo adduce evidence fo prove admitted facts. Where the
salient facts necessary to prove a claim have been admitled, a
plaintiffs claim cannot fail because no further evidence (or purpartedly
insufficient evidence) was adduced in respect of the admitted facts.
The Court a quo erred in this regard by holding that the appellant's
claim for loss of eamings and/or eaming capacily failed due to this
reason.

[32] In the circumstances the jeamed Judge a quo erred on a matter of
Jaw, by not taking cognisance of the trite evidentiary principles referred
to above, and by not applying those principles correctly or at all she
misdirected herself in not finding that pased on the undisputed facls in
plaintiffs expert reports, the piaintiff did in fact prove that he will suffer a
loss of eaming capacity in future, see Kleinhans v RAF 2016 JDR 1274
GP.

[33] Counsel for the respondent conceded that the respondent's
attomey signed the pre-frial minute and confirmed to the court that the
only issue to be decided at trial was the post-accident conting@ﬁcy. He
confirmed admissions made on behalf of the respondent periaining to
the evidence in the expert reports. In essencs, the resgandeqt's
counsel conceded that the leamed judge a quo went beyond ihe scope
of what she was required to do at the trial [without even wgaming the
appellant's counsel of her intended approach/view, so as tg sjllow the
appellant to present appropriate evidence in the circumstances, like



calling his employer; though his difficulfies post-accident rg
articulated to Grove by Niewoudl].

[14] Counsel for the defendant's arguments that the plaintiff appear to h;‘i- Ve
prior learning difficulties, which he intended to argue and did in fact argue, Hre
misplaced because these, if correct, should have formed part of the evidencs
that any expert should have placed in their report. The admitted fac:tg.gg‘
allegations and opinions are as contained in the plaintiff's expert reports,
particularly the Occupational and Industrial Psychologists. | do not know whaf
was contained in the reports of the defendant's counter experts because thelr
reports have lapsed and they are not before me. The defendant was at liberty

to obtain new reports, which it did not.

[15] On whether the trial court shouid have analyzed the plaintiff's repojts to
determine whether there is a nexus between the facts and the conclusions

reached, the appeal court had this to say:

“140] The trial court is not precluded from scrutinising the expert reports
that were expressly admitted by the respondent expressly, as per
paragraph 3.2 of the relevant pre-tnal miriute, to ascertain whether
there is a logical nexus hetween the facts and the conclusions reached.
The appeliant, correctly so, submitted that the trial court is nevertheless
bound by any agreemsnt reached between the parties, be it in the form
of admissions or otherwise, and the trial court could not, and should
not, descend into the arena, and interfera  with  such
agreements/admissions, or create a dispute whera it does not exist.

[47] In the present matter, the plaintiff was reassured into, what later
transpired fo be a false sense of securily, by the admission of his
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expert reports, the further specific admissions in paragraphs 5.4 to 5.6
of the pre- trial minute and the confirmation by the defendant's aftomey
af the trial that the only issue was the post-accident contingency
deduction as well as his argument in this regard that 18% shouid be
deducted post-accident [My emphasis]

[42] Against this background it is understandable that the appeliant
contended that the learned Judge a quo erred in finding, particularly in
view of the admissions made in paragraphs 5.4, 5.5 and 5.6 of the pre-
trial minute, that the 4% to 5% loss of work capacity contended for by
Dr Birrell has not been shown to translate info a lessening of the
appellant's patrimony because there was no evidence fo suggest that
what he would earn post-marbid has been compromised.

{43] On the facts, and having regard to all the circumstances of this
case, namely the gontents of the expert reports that were admigpd, the
further admissions by the respondent and the legal principles rgfayrad
to above, | am of a considered viaw that on a balance of prohahilitia}
the appellant has suffered a loss of eaming capacily dug {o thé
sequelae of the injuries he sustained in the collision, The Ipatned
Judge a quo erred in nof aflowing an award in respegt of lsg of
eamings/eaming capacity.

[16] The plaintiff will be prejudiced if | were to allow the defendant’s, ys4.| é,g!
in the matter before me to argue against the factual allegations tijgf hive
already been admitted because such argument or jnferences has 10t baen
placed before the plaintiff's experts to enable them to adjust their plian if

they agree or disagree.



(17] Therefore, the only question for adjudication before me is whether the

plaintiff is unemployable and the quantification of the loss. | will proceed to

summarize the expert evidence in the various repotts.

The expert reports

[18] The admitted injuries and sequelas appear from the reports of the

plaintiffs experts and may be summarized as follows:
[18.1] According to the Orthopaedic Surgeon, Dr Oelofse, the plainiiff
sustained head, cervical spine, lumbar spine and right ankle injuries.
Amongst others, the sequelae from the cervical spine injury is that the
plaintiff has pain and spasms in her neck and finds it difficult to look up
and down from the side. She experiences pain in her ankle every dey,
which is aggravated by standing, walking and running. it is difficult and
painful for her to squat or go down on her haunches. On employment,
Dr Oeloise is of the opinion that the injurles have affected her
amenities of life, productivity and waorking ability. He recommended that
she finds work of a light nature, taking into account her neck problems.
He deferred to the opinion of the Occupational Therapist and Industrial

Psychologist.

{18.2] The Specialist neurosurgeon, Dr. Okoli, confirmed the injuries
indicated in the orthopaedic surgeon’s report. On employment, he
opined that the chronic ankle pain might limit the type of job that she
can perform ang also deferred to the opinion of the Occupational
Therapist. He aiso is of the opinion that her cognitive complaints

relating to her memory wil disadvaniage her in the open labaur market.
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{18.3] The Clinical Psychologist, Dr. Mureriwa, conducted
neuropsychological tests on the piaintiff. Her performance was below
average. Her best score was on verbal memory. According to him, ‘the
below average overall performance on these tests appears to be a
significant drop from the estimated nonmal pre-accident drop from th'a
estimated normal pre-accident neurocognitive capacity suggested by

the academic record’.

[18.4] The Educational Psychologist, Masindi Nethavhan, cgmpiled
two reports, one in 2014 and the other one in 2018. In the first _r%:ggrt,
the psychologist expressed a view that ‘had she not been inVQ!u:ﬁ.(_:! in
the accident and given her general background she would have pisestt
grade 12 and tertiary qualification preferably at the certificata _lgl;,t,@g' ?E
education given her adequate intellect. After the accident and ayi;lg.f
with the correct remedial and psychological help she may hava gr_t.{gi
difficulty in passing on a certificate level. From a reading ¢f tp;g
addendum and submissions made, it is ciear that the rgopit
(addendum) was intended to address the fact that she was eble &
pass grade 12 after the accident, thereby qualifying for admission to
higher certificate studles. The conclusion in the second report is that
the difficulties expressed in the first report are borne out by the fact that
she has not progressed beyond grade 12 after four years.

The report is concluded with a remark that “The new information made

available does not after our original findings and opinions materially”.
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[18.5] in addition to theoretical assessment through questions and
studying other experts’ reports, the Occupational Therapist, Tehogo
Mhiokweng (T Matsape Occupational Therapist (Pty) Ltd), condygted
tests to evaiuate the plaintiff's physical components such as range of
motion and muscle strength, pain, physical endurance, mobility and
lifting capacity. The conclusion, based on the results was that the
plaintiff should be able 1o undertake sedentary to occasional light type
of work.

The overall conclusion on her future work ability is that the plaintiff ‘has
limited employment prospects. These will impact on her occupational

functioning and would not compete fairly in the open labour market'.

[18.6] it was aiso placed on record that the accident happened whilst
she was a Grade 11 leamner. She failed in that year, but passed the
grade as well as Grade 12 in subsequent years. After Grade 12, she
worked as a cleaner at the High School she matriculated from 3013, to
2016. She left this employment because it ‘required priionged
standing, squalting, kneeling, frequent movements and pusigingg the
trolfey’. She could not cope with these tasks due to sequelag of the

injuries she sustained from the accident.

[18.7] According to Ben Moadie (Industrial Psychologitl), iy
r qﬂl

completing Grade 12 and had the accident not happened, the b,

would have in all likelihood taken in the region of 36 to 48 manthy pf

actively pursuing employment in order to secure a germanent gg;_;_t,



earning a sporadic income in the region of R2 000.00 fo R2 200.00 per
month during periods that she was able to secure such posts. After
obtaining employment she would have been able to enter the labour
market on the lower level of Patterson level A3 basic salaries plus a
13 cheque; progressing in a straight line until around the age of 30; at
which time she would have in all likelinood been able to complete a 1
year certificate (NQF Level 5), or similar type studies. After completing
these siudies, it would have in all likelihood taken her in the region of
12 to 18 months to secura employment eaming on par with Annual
Guaranteed Packages. After which, she would have in all likelihood
continued fc progress in 8 straight line, reaching her career ceiling at
the age of 40 to 45, eamning on par with the Medlan of Patterson Level
GC1 Annual Guarantged Pgckages (the salaries are balow), at around
the age of 40 to 45. On reaching this level, she would have received
only annual inflationary inGreases until she reached the retirement age

of 65.

[18.8] On the post-accident scenario, 8en Moodie, after taking into
account all expert opinions, concludes that ‘Ms Radebe has for all
practical purposes been randared functionally unemployable as a result

of the accident under review and sequelae thereof.

[18.8] The actuarial calculations dene by Munro Forensic Actuaries
amongst others, the report of Ben Moodie, and in particular the

Patterson figures set out in the PE Corporate Survey dated April 2018.
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The calculations of the uninjured state took into account the fact that
she completed Grade 12 in 2012, worked as a cleaner from 2013 to
July 2018 earning a salary of R2 200.00 per month and that on a
Patterson scale, of A3 lower level, it would have increased to R105 564
per year in 2020. By year 2031, at age 42 %z she would have been on
Patterson level C1 at R291 998.00 per year and subject fo infiationary

increases.

[18.10} In her injured state, the plaintiff has no further earnings after

2013, as sheis unemployable.

[18.11} No contingencies were applied and the claim is At

affected by the RAF cap.

[178.12] The past loss of incame is RR410 000.00, less whi s

earned (R85 300.00). The total is R324 700.00.
{18.13] The future loss of income is R4 916 800.00.

[19] On the contingencies that the court should apply, Mr. Lecperi:
suggested 5%. This would transiate to R308 465.00. He acknowledged that
the normal contingency on future loss of income is 10%, however, he alignpd
himseilf with the opinion of Robert Koch that it should be 20%. The total logs

would be R3 933 440.00.



L

{20] Finally, to address the issue of alleged learning difficulties befgr? the
accident, it was submitted on behalf of the plaintiff that indeed she i@tled
Grade 10 in 2007. She also failed Grade 11 in 2009 and 2010

The grade 11 failure, according to the reports was due to the accigant in
question. Other than this explanation, there aré no indications that it gﬁzqu

have been due to some learning difficulties.

[21] This was the evidence of the plaintiff.

[22] The defendant’'s counsel, Mr. Westebaar, argued that the fact t_jigi B

e

Fh
PR Yu

failed Grade 10 and then Grade 11 twice is indicative of ‘pre-accident !'g;‘:gl‘;@iqg
difficulties’. He went on to challenge the findings and opinions in spMg oi the
filed expert reports, for exampie, where the plaintiff had complained of batusragd
vision, the objection is that there is no report of an Ophtha!molpgig,,t, He 2i3c
objected to a claim for past loss of income because when the @Qt.ggfégm
occurred the plaintiff was still scholar. He also objected to a claim for gzitug'g;
loss of income because according to the collateral information in the pluintiffy
reports, she was accommodated in her employment and she resigned on her

own.

[23] In reply, Mr. Leopeng addressed the issues raised in the deipdgnt's
counsel submissions. He argued that the objections were clearly cayssd by a
misunderstanding of the basis of the plaintiffs claim or failure on the part of

the defendant's counsel to read the expert reporis.
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[24] In his own defence, counsel for the defendant indicated that he was
only briefed a day before the commencement of the trial. This was disputed
by Mr. Leopeng, who submitted that counsel for the defendant was alsg on
brief when the matter was postponed on 19 June 2018, the day that the merits

were seitled. It is the same expert reports.

[25] Mr. Leopeng handed up three judgments 1o address the law on pre-
existing difficulties and employment on an ‘accommodating’ basis or
sympathetic employment. For the reasons indicated whilst addressing the
application for the matter to proceed as a stated case, it is not necessary for
me to consider whether the piaintiff had some pre-existing learning difficulties
or not. If the defendant wanted 1o rely on this as a defence to mitigate the
extent of damages due to her, it should have investigated the cause for the
failure in grade 10 and the first one in Grade 11. The second failure was
explained. Furthermore, the plaintiff passed Grade 12, an exit exam (as
postulated by the Occupational Therapist) with a certificate symbol. She did
not proceed to tertiary, This is what was opined. In fact, she only obtained a
post matric computer certificate, which is not even graded in terms of the

national qualifications systems.

Analysis and findings

[26] | have already addressed the defendant's submissions throughout this
judgment, and | deo rot intend to repeat myself. The fact of the matter is that
no persuasive or well thought defence was presented before me. It is either

due to defendant's unwillingness to properly brief counse! or the latter's lack
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of preparations. However, judging from the answers in the pre-trial minute, it
is a combination of both because on his part, and as an officer of court, he
should not have insisted on filing-up on issues that were left open in the pre-
trial minute, which, as | have stated, translated into binding concessions when

the defendant failed to provide answers as it had undertaken.

[27] The question for my consideration is whether on the facts before me,
the plaintiff has been rendered unemployable. 1 am mindful of the sentiments
expressed by the appeal court in the Spammer judgment. | have to look at

what has been presented with a view to establishing the answer.

[28] | cannot fault the basis for the actuarial calculations, nor the Industrial
Psychologist's opinion because it is based on facts, which, from the factual

allegations before me do not appear to be exaggerated.

[29] | am satisfied that the suggested contingency deductions of 5% and
20% in respect of past and future loss are reasonable under the
circumstances. The past loss after contingency deduction is R309 465.00.

The future loss after 20% contingency deduction is R3 833 440.00.

130] Costs: | have considered the order that was granted on 18 June 2018
where issues pertaining to liability, general damages and future medical
expenses were settied. The order, issued by Deputy Judge President
LLedwaba also made provision in paragraph 2.5.2 for the costs of obtaining

medico-legal reports, inciuding traveling, accommodation and subsistence



fees as well as reservation and qualifying fees (if any) of the plaintiff's experis,

listed thereunder.

[31] The trial before me proceeded as a stated case as indicated abt y&.
Counsel for the plaintiff aiso made a submission, when addressing lhe
preparedness of counsel for the defendant, that the same expert reports v gre
aiready filed when the matter came to court on 18 June 2018, and that t ere

is nothing further that has been fited.

[32] Consequently, the only costs that should be payable for the trial beforg
me is costs of preparation by the plaintiff's legal representatives from that daiy
to the date of trial before me, as well as the plaintiff's reasonable expenses te

attend trial.
[33] Therefore, | make the following order,

[33.1] The Defendant shali pay the plaintiff an amount of
R4 241 606.00 (Four Million Two Hundred Fourty One Thousand Nine
Hundred and Fiva Rand), which is made up of the amounts indicated in

paragraph [28] above for past and future loss of earnings.

[33.2] Interest shall be charged on the judgment amount at the rate of
10% per annum, calcuiated 14 {fourteen) days from date of this order

to date of payment.
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[33.3] The amount shall be paid into the Trust Account of the
plaintiffs attorneys of record. The banking details are as follows:

Name of Bank: Standard Bank

Account Holder: Godi Attorneys

Account Numbar: 411076655

Branch Number and Name: 010145, Van Der Walt Street, Pretoria

[33.4] The defendant shall pay the plaintiff taxed or agreed party and
party costs, as well as reasonable traveling costs incurred in the
preparation of the trial for loss of earnings, which shall include the

costs of counsel.

[33.56] The plaintiff shall serve the notice of taxation on the defendant's
attorneys of record, and after the costs have been duly taxed, aljow the

defendant 14 (fourteen) court days to effect payment.

[33.6] There is no contingency fee agreement.

=

—
e e i

TANM LE J

Judge of the High Court, Gauteng Division
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