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In the matter between
ECKHARDT SMITH Appellant
and
THE STATE Respondent

EXTEMPOREJUDGMENT

(ON APPEAL SITTING AS COURT OF APPEAL)

CORAM: Bagwa J and Constantinides AJ

CONSTANTINIDES, AJ: Aggrieved by the conviction and

sentence imposed by the Trial Court the Appellant is now
appealing to the Gauteng Division of the High Court Pretoria
The appellant was convicted in the Regional Court

Fretoria on: Gne count of theft, read with the provisions of
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section 51 (2) (a) of Act 105 of 1987 and one count of the

was sentenced to 5 years imprisonment on the theft Charge
and 8 vyears' Imprisonment gon the charge of unlawful
POssession of the firearm  which will be referred 10 as “"the
R5’

It was ordered, the sentence in count 1. the theft charge
run concurrently with count 2, uniawful Possession of the R5
rifle and the appellant was ordered to serve an effective period
of 8 years’ direct imprisonment, Furthermore, the appeilant

was declared to be unfit to possess a firearm license n

On the 4 April 2016, the appellant filed an application
for teave to appeal against his conviction and sentence, which
was granted and was afforded bail pending appeal The
appellant was Sentenced on the 15 May 2013, and has served
3 years of his sentence up until the 20 May 2016 when he was
granted and reieased on bail pending his appeal.

The appellant has argued that in this matter a

OCcurred.  This wasg dealt with in the appellants’ heads of
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argument where he stated that S v Benjamin en 'n Ande; 1980
(1) SA 950 (A) at, 956E-H | quote
"If the evidence which is necessary to establish
one charge also establishes the other charge
there is only one offence. If one charge does not
contain the same elements as the other. there are
two offences (R v Gordon 1909 EDC 254 at 268
and 269). This can be calied the "same evidence
test”. If there are two acts each of which would
10 constitute an independent defence, but only one
intent and both acts are necessary to realise this
intent, there is only one offence
(R v Sabuyi 1905 TS 170). There is 3 continuous
criminal transaction. This test is referred to as
“the single intent test” (quoted from appellant's
heads of argument paragraph 7.3 page 15 )
It Is argued on Page 17 of the appellant's heads of
argument that-
‘The accused may also be charged with different
20 counts in the alternative, In such a case
however, the accused cannot be convicted of all
charges if more than one charge or conviction
results from the same criminal act. The reason
for this is that conviction on both counts exposes

an accused person to being convicted twice in the
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same case for the same offence and he could be

sentenced more than once for the same offence’
And then further on 't is stated:

‘It will be the view of the appellant that which ;s

exactly whai happened in this matter amongst

allow and grant the appellant leave to appeal in

this matter”,
This point and background of the facts in this case
Was canvassed by Mr, Steenkamp extensively before the
Honourable Baqwa and myseif.

Background facts:

't is common Cause thal the appellant, who was g

building of the SAPS Headquarters pProceeded tg 9o up to
the 8" floor, and removed a R5 rifle and a Commissioning
stamp from the office of Captain Neethling (hereinafter
referred to as "Neeth!ing") He allegedly utiliseq a8 spare key
of a safe which was in a drawer of Captain Lottering, (herein

referred to ag 'Lottering"), the appellant attempted tg leave
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the building with the R5 rifle Concealed in a leather or plastic
Jjacket and he subsequently allowed accused No 2 to retain

the rifle at his home.

Accused No. 1 apparently went out to purchase

the fact that after accused 1 had gone to purchase
Cigarettes, a certain security guard called for back-up
assistance as accused 1 had allegedly stated that someone
had been shot. The state witness, Abraham Pretorius
Kruger, (hereinafter referred to ag ‘Kruger”), who was
employed by Gauteng Provincial Department a8s an
Operational man, was dispatched through the contrgl office
to attend to the gunshot report angd upon arrival he met
accused No. 1 who allegedly smelled Intoxicated and accused
No 1 informedg him that someone was shot and that accused
No 1 was a police officer Kruger called s€rgeant Herbst
Who eventually arrested accused 1 (see page 846 Volume 5
of the record)

The crux of the matter is that appellant was arrested
on that same evening due to the fact that he was found in
Possession of the certification stamp. He was actually
stopped by a security guard while he was exiting the building
and he allegedly informed the guard that he Was going on a
‘special operation” and then stated that he had booked the

firearm with a colleague from the 8" floor However he
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book which when requested to do so by the guard
According to the Security guard he was clearly hiding the
firearm Lottering gave evidence that he had spare keys for
Neethiing's safe and when Lottering was away. he gave the
keys to captain Fourie “fgor Inspection purposes” That
appears on Page 856. volume 5 of the record

The magistrate took into account the evidence that the
ammunition that was confiscated was never tested and
therefore he acquitted the appellant angd accused 2 in
respect of count 3 which was for the unlawfy) Possession of
ammunition that appears on Page 948, volume g of the
record The appellant admitted that he went inio the
building He stated that he had taken the stamp to Certify a
CV for a neighbour but he Intended returning it. He denied
that he had told the Security guard that he was “shot” which
triggered the calling of an  ambulance and back-up
assistance

The appellant's CoOmmander, Captain Neethling, made
't clear in evidence that the appellant had no authority to
Mmake use of the firearm which js an automatic R5 weapon.
The appeilant stated that he had removed the R5 rifle “tg go
and do target practice” The following morning, the

appeliant took Neeth.'ing and SAPS members to the flat of
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accused No. 2 apd the R5 rifle was retrieved ang accused

No. 2 was arrested. The accused's explanation tg the

The argument in the heads of argument on the part of
the state is:

“14: The only inference ig that the appeliant did
not want the guards, Maribeng. to see the firearm
because he knew that he did not have the
necessary authorization or 3 transit note to
POssess and remove Same. If he was allowed to
take the R5 gne would not have €xpected him to
hide it from the Security guards. The appellant is
a Police Officer who underwent firearm training
and is surely allowed to carry a firearm openly in
public provided that everything regarding this
POsSsession was above board
15 1t is significant that the appellant never told
Maribeng that he wanted to go target shooting
with the firearm It is submitted that this is not
the conduct of g pPerson who have the necessary
authorization to take the R5 from the office of hig
Commanding Officer. He also never mentioned to

Maribeng that he had authorisation from Neethiing

AB31/17_15/10/2019-rm
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specifically. It was after al| Neethling's firearm

that was taken'

were going on “3 Special operation"
Neethling testified that appellant was never ever
Issued with a R5 rifle or a battle jacket. The only two people
that were issyed with same, were himself, Neethling and
Fourie He furthermore Countered the appellant's evidence
that everybody could use the firearms issued to him and

Fourie for target practice The appellant was booked off

duty that entire week. Furthermore. appeltant never
‘nfoermed Neethling that he was taking Neethling's firearm
from the safe in his office after hours while he wWas on leave.
lhere was no evidence that appellant had informed

Neethling that he had taken the firearm for target practice

faced with was the fact that he had handed the firearm to a
civilian person that was the Sécond accused and requested
same to keep the firearm on his behalf until he returned from
allegedly Purchasing Cigarettes

The state submitted that the magistrate was in g better

position to observe the witnesses ang to draw certain
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Inferences from their evidence ang to decide on the
Credibility angd trustworthiness of the Witnesses Despite
minor contradictions between evidence of the security

guards at Head Office, Maribeng and Lukele, the magistrate

and reconstruction. The magistrate Considered the
submissions of the appellant's legal répresentatives on theft

of the firearm, the stamp and the Magazine and the illegal

the firearm s @ statutory offence and that it ;s Separated
from count 1. the theft. (That appears on Page 885 Jine 10s
volume 5 of the record). The magistrate foung that there

was no IMmproper duplication of Convictions

Sentencmg

The appellant quoted S v Ingram 1995 (1) SACR 9 (A)
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and a lenient sentence in order to serve the interests of
society. Furthermore, the case of g v Skenjana 1985 (3) sA
51 (AD) at 941-55D Nicholas Ja stated that hig view was
that the public interest IS not Necessarily hest served by the
tmposition of very long periods of imprlsonment, He added
that' "So far ag deterrence |s concerned, there jg no reason
{0 believe that the deterrent effect of 3 Prison sentence IS
always Proportionate to ijts length” (This Quotation 1s taken
from Page 20, Paragraph 8 2 appellant's heads of
argument )

The Supreme Court of Appeal in the Case of Martha
Sussana Broodryk v § (859/2016 [2017] ZASCA 62. deliveregd
0n 29 May 2017), stated the following:

1] 1t is trite law that sentencing is gz Mmatter pre-
eminently in the discretion of the trial court and a
court of appeal wil only interfere with the exercise
of such discretion on limited grounds.j4} In S v pDe
Jager & another 1965 (2) SA 616 (A) at 628H-629

Holmes JaA made the following Oobservation:

that a Court of appeal does not have 3 general
discretion to ameliorate the sentences of trial
Courts, The matter IS governed by principle. [t is

the trial Court which has the discretion and g

AB31/17 15/10/2019-rm
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Court of appeal cannot interfere unless the

discretion was not judicially exercised that 1s to

court could have imposed it. In this fatter regard
an accepted test jg whether the sentence induces
a8 sense of shock. that Is to say f there is g
striking disparity between the sentence passed
and that which the Court of appeal would have
Imposed. It should therefore be recognised that
appellate jurisdiction to Interfere with pPunishment
is not discretionary but, on the contrary, is
very timited" (emphasis added)
The prescribed minimum sentence 0N possession of g
RS rifle is one of 15 years imprisonment. The court a quo
considered all the mitigating and aggravating circumstances
of the appellant and made g finding that there were
substantial ang Compelling Circumstances to deviate from
this prescribed sentence of 15 years,
The magistrate Oordered that the Sentences of count 1
and 2 would run toncurrently and that g sentence of 8
years' imprisonment under the Circumstances woulg be
appropriate. The appellant was in fact afforded the benefit
of 7 years off his Sentence by the learned magistrate. Hjg

reasons were summarised in the state's heads of argument
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‘391 The offences, especially the POssession of
the firearm, are Very serious and the sentence
Imposed should be Proportionate ig the offence
committed

39.2 It is clear that a whole jot of planning went

into the removal of the firearm The appellant

Create the impression that he is also a member of
the SAps and they were authorised tog take a
firearm

39.3 The appellant was in a Position of trust He
was working in that office. He knew that he must
have had authorization from Neethling specially to
take the firearm. He knew where the keys were
kept However. he went after hours, took the key
from Lottering's desk and then refused to make an
entry into the OCCurrence book. |t jg clear that
they wanted o use the firearm for their own
‘Special ocperation”

39.4 1t is obvious that 3 whole lot of planning was
necessary to commit this offence.

39.5 The firearm could easily have landed in the

wrong hands that could have |eq to very serioys
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Crimes being committed. The appellant was lucky
that the firearm wasg retrieved during the same
night.

39.6 Nog remorse was shown by the appellant
during the trial He persisted that he onty took the
firearm for target practice He never took the
Court into his confidence and eXplained the real
r€ason why the firearm was taken.

39.7 Theft of firearms eéspecially Police 1Issued

firearms are Very prevalent in the jurisdiction area

Most Crimes where firearms are involved g

Committed with unlicensed or stolen firearms

but a fully automatic firearm.

39 9 The effective sentence of § Years does not
only fit the two offences committed but under the
circumstances are fair to the Society.

39.10 The Court in deviating from prescribed
minimum  sentence and in ordering that the
sentences should run concurrently, biended the
sentence with g measure of mercy”, (pages 15 to

16 - state's heads of argument).

The state in the heads of argument submitted that

there was no misdirection committed by the tria| judge during

AB31/17
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the Sentencing phase and submitteq further that the

should Impose g different sentence ynder the same
Cirfcumstances ang therefore the sentences shoulg be
confirmed.

The appeilant in the heads of argument argued that on
taking the totality of the evidence into Consideration as it
was evaluated, that the conviction on the ments of the
matter is not Sustainable and that the appeltant's appeal
should succeed Furthermore it Was submitted that the

learned magistrate erred in not having due regard to the

not his fault that the system has Now placed him at 3
disadvantage that he had to wait for 3 years for this matter

to be heard,
It was furthermore placed on record that the Court

should consider section 276A where an application was

The appellant furthermore stated the magistrate

AB31/17_15/10/2019-rm /
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disregarded the aspect of rehabilitation having regard to the
personal circumstances of the appellant at the time ang the
consequences that it would have on the livellhood of the
appeltant and that it was not pProperly considered The
appellant submitted that on both the conviction and
Sentence, the learned magistrate “fundamentally erreg and
Misdirected himself in adjudication of thisg matter’

Now | refer to case law, In the case of Van
Nieuwenhuizen v S, this was delivered on the 29 May 2015
and the reference is 20339/14 [2015] ZACSA g0 and | quote
what the Honourabie Shongwe J stated:

"It is settled [aw that an appeal court will not
interfere on appeal with g sentence imposed
unless the trial court materially misdirected itself
or the sentence is shockingiy inappropriate A trial
court exercises its judicial discretion depending
on the facts of each particular case. Each and
every case must be judged on jtg own merits.
Should the appeal court find that the discretion
was not judicially exercised it will be at large to
interfere. (See § v Mitchele & another 2010 (1)
SACR 131 (SCA) .. An appeal court may also
consider the trial court's discretion to have been
unreasonably exercised if the disparity between

the trial court's sentence and that which the
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appeliate court would have imposed s ‘strikingly'
or ‘startlingly' or 'disturbingly’ inappropriate
However, if it is not so inappropriate the appeilate
court will not be justified to interfere with the
sentence.

(S v Malgas 2001 (1) SACR 469 para 12
Marais, JA held:

‘A court exercising appellate jurisdiction cannot
in the absence of materiai misdirection by the tria|
court, approach the question of sentence as if it
were the trial court and then substitute the
sentence arrived at by it simply because it prefers
fit. To do so would be to usurp the sentencing
discretion of the trial court. Where material
misdirection by the trial court vitiates 1ts exercise
of that discretion, an appellate Court is of course
entitlted to consider the question of sentence
afresh. In doing so, it assesses sentence as If it
were a court of first instance and the sentence
tmposed by the trial court has no relevance As it
'S said, an appellate Court is at large However,
even in the absence of material misdirection. an
appellate court may yet be justified in Interfering
with the sentence imposed by the trial court. It

may do so when the disparity between the
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sentence of the trial court and the sentence which
the appellate Court would have imposed had it
been the trial court is so marked that it can
properly be described as 'shocking’, ‘startling’ or
‘'disturbingly inappropriate’

Having considered the matter as the detailed judgment
of the magistrate, and having heard all the parties in this
Court, 1t could not be said that the learned magistrate
misdirected himself or that the sentence is shockingly
inappropriale Furthermore, the appellant's persistence in
the defence that he was entilled to remove such a high
caliber weapon without prior authorisation. without any
evidence to support that contention, was an indication of no
remorse for his actions

Consequently, the order we make is as follows:

ORDER

The appeal against conviction and sentence Is

dismissed.

BAQWA, J- | agree, and it is so ordered

BAQWA, J

JUDGE OF THE GAUTENG HIGH COURT
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CONSTANTINIDES, AJ
JUDGE OF THE GAUTENG HIGH COURT

DATE: -iivss diiaydrandid
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For the Appellant: Andre Steenkamp
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For the Respondent: J J Jacobs
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of Public Prosecutions
Pretoria
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