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BROODRYK, AJ :     The Court  wi l l  now proceed to del iver 

judgment in the case of the State versus M[…] S T.  Case No.  

CC10/2020 in the High Court  s i t t ing here at  Benoni.    

 The accused, a […] year-old female and a Lesotho 

ci t izen residing at  [….]  Distr ict ,  Lesotho is charged with two 

counts as per the indictment and I  quote :  

“Count 1 is that of  murder,  read with the provis ions 

of  sect ion 51(1) of  the Cr iminal Law Amendment Act 

105 of  1997 in that  upon or about 18 October 2019 

at  or near […] Street ,  […], […] in the Distr ict  of  

Benoni,  accused did unlawful ly and intent ional ly k i l l  

R L M[…] a […] old male.    

Count 2:   In that upon or about 18 October 2019 

http://www.saflii.org/content/terms-use


and at  or  near […] Street ,  […] in the Distr ict  of 

Benoni,  the accused did unlawful ly  and of  intent  to 

defeat or  struck the course of  or  the administrat ion 

of  just ice,  commit an act  to wit  pretending that  she 

was at tacked by three males and that  the deceased 

was kidnapped by the same persons which act 

defeated or obstructed the course or administrat ion 

of  just ice”.    

Mr Maimela,  before I  proceed, I  forgot  to ask you, you do not 

require this to be interpreted at  th is t ime?  

MR MAIMELA:   Not at  th is t ime M'Lord.    

COURT:   At the end when I  make the f indings that  can be 

interpreted 

MR MAIMELA:   As the court  pleases.  

COURT:   Very wel l .    

 The accused pleaded not gui l ty and no sect ion 115 plea 

explanat ion was provided.  She exercised her r ight  to s i lence.  

Mr Maimela on behalf  of  the accused informed the court  that 

the minimum sentence legis lat ion in respect of coun t 1 was 

expla ined to her.   The accused conf i rmed this.    

 The state cal led 14 witnesses as fol lows:  (1) M N M[. . . ] ,  

the aunt of the deceased.  (2) Dr Fortunato Beccia,  the 

pathologist .   (3)  Dr Spencer Br ian Probert ,  a doctor who 

treated the accused at  the  Far East Rand Hospita l .   (4)  L D 

M[…],  the mother of  the deceased.   (5)  T P N[…],  a witness 

who saw the accused on the 18 t h  October 2019 at 14:30.  (6) T 

T K[…],  a f r iend of  Siyabonga.   (7)  B M[…],  a f r iend of  S[…].  

(8)   S M S[…],  a neighbour  impl icated by the accused.  (9)  S 

V[…],  an aunt of  Lerato and the one who found the needle.  

(10) M P T[…],  a court  interpreter who provided a t ranslat ion of 

the screen shots of  the whatsapps sent by the accused, 

marked EXHIBIT H.  (11) B P M[…],  S[…]’s uncle and the gol f  

p layer.   (12) Dr Sunday Joseph Algabodian, a medical  doctor 

who treated the accused upon her admission at  the Far East 



Rand Hospital  on the 18 t h  October 2019.  (13) S M N[…], he 

test i f ied in respect of  a sect ion 212 statement,  EXHIBIT L,  that 

dealt  wi th the downloading of  the Whatsapps and then last ly,  

(14) F W M[…],  that  is the aunt of  Siyabonga.  

 The accused test i f ied in her own defence.  The normal 

admissions were made in terms of  the provis ions of  sect ion 

220 of  the Cr iminal Procedure  Act 51 of  1977 and embodied in 

a wr i t ten document sty led EXHIBIT A, wherein the normal 

admissions were made, including the caus al chain.  

 I t  furthermore referred to EXHIBIT B, the post -mortem 

report ,  EXHIBIT C, a photo album of the scene and EXHIBIT D ,  

a photo album of where the needle was found was formerly 

admit ted into evidence.   

 The fol lowing appeared to be common  cause or were not  

disputed at  al l :  

 (1)  That the accused was a chi ld minder for  the 

deceased and had been employed as such by the mother of  the 

deceased.  She had been employed as such since 3 Apr i l  

2018.  See in this regard EXHIBIT G, the service contract .  

 (2)  She had no other domest ic dut ies and was provided 

with a bedroom in the house as wel l  as food and sustenance.  

According to the contract,  she would be paid R1 800 per 

month,  but  in fact  the deceased mother paid  her R2 000 a 

month.    

The mother  of  the deceased L M[…] and the aunt M M[…] 

worked shi f ts at the airport .  I f  they worked morning shi f ts,  

star t ing at  05:00, the deceased would s leep with the accused 

in her bed.  

 (3)  The day before,  that  is the 17 t h  October 2019, the 

mother of  the deceased was not at  home.  She was away on a 

course.   The aunt who was working morning shi f t  the next  day, 

that  is the 18 t h  October,  she got up at  03:30 and was about to 

leave at  04:45 when she heard the deceased crying.   She 

heard the f lask cl icking and the accused giv ing the baby mi lk.   



The bedroom door of  accused was closed at  that  stage.   

 (4)  She lef t  the house that  is now M M[…], at  05:10.  

She locked the door and the secur i ty door.  She and Lerato 

returned to the house at  15:40 or 15: 50 that  same af ternoon.  

Dur ing the day she cal led the accused at  10:35  on the cel l  

phone, however she could not  reach her.    

 (5)  On her returning to home, they found al l  was quiet 

and no one outside.   Usual ly the accused and the deceased 

would be paying outside.   No one answered when they cal led.  

 (6)  The burglar  door which  leads to the house was 

closed and locked.  The door i tsel f  was closed but not  locked.   

There were two sets of keys for the house.  One was held by 

the accused and the other one was held by the aunt M […].  

M[…] opened the secur i ty door.   She saw the keys inside the 

house on the f loor marked X in photograph 3 of  EXHIBIT C.  

 (9)  They walked in screaming and cal l ing out  the name 

of  the deceased, L […].   

 (10) The aunt and the mother of the deceased fol lowed 

each other into the house.   

 (11) Accused was found in the bedroom.  She was si t t ing 

on the ground next  the cupboard.   She was half  naked.  Her 

upper body being unclothed.  When the mother asked her 

where is the chi ld,  the accused said:   “The chi ld had been 

kidnapped.”    

 (12) The accused complained of  stomach cramps and 

she was in a crouching posi t ion.  

 (13) The accused had scratch marks on both arms on 

the inside as wel l  as on her chest .   The scratches were not 

deep and not bleeding.   On each arm there was more than one, 

but  less than f ive per arm.   

`  (14) When the aunt asked her where is the chi ld,  she 

stated as fol lows:  “ I  heard voices of  people af ter  you lef t .   

One of the voices was that  of  S […], a neighbour.   She opened 

the door.   S[…] was in the company of two other males.   They 



then overpowered her and pushed her away.  She ran to the 

room to fetch the baby and try to abba her on her back.   She 

said she was fed a poison as wel l  as the chi ld.   She did not 

say how they were poisoned.  They took the chi ld a lone with 

them.” 

 (15) The bl inds and curtains at  the f ront of  the house 

were closed.  The bathroom window was open.  These bl inds 

and curtains would  normal ly be opened by the accused.  

 (16) Nothing was missing f rom the house and i t  was not 

ransacked.  

 (17) A bandaged was found next  to the accused on the 

f loor as wel l  as a whit ish powder next  to the cupboard.    

 (18) That bandage was usual ly kept in t he top drawer of  

the cupboard in photograph 27 of  EXHIBIT C.   

 (19) The pol ice and thereafter the paramedics arr ived on 

the scene.   

 (20) The accused was in an emot ional state but  could 

talk and she was complain ing of  stomach cramps.  

 (21) The paramedics  then examined the accused, but 

stated that  they could not  take her alon g as she had defecated 

on hersel f  and requested that  she be bathed.  

 (22) The aunt M[…] then went into the storeroom, 

immediately adjacent to the bedroom of the accused to go and 

fetch the basin.    

 (23) This storeroom is marked A1 and the bedroom of 

the accused is marked B on the sketch plan in EXHIBIT C.  On 

photograph 17 and 18 of EXHIBIT C, the door of the bedroom 

of the accused is on the lef t .   The orange door to the r ight 

leads to the storeroom.  There are clear ly immediately 

adjacent.  

 (23) The door to the storeroom was closed but not  

locked.  

 (24) The deceased was found on the f loor ly ing on his 

back on a blanket .  



`  (25) She picked up the baby, ran outside of  the room 

and put the baby on a stretcher.  

 (26) There was a bandage over the mouth to the back of 

the head of  the baby, the deceased.  

 (27) The paramedics informed her that  the deceased 

had died.  

 (28) She also found the cel l  phone of  the accused under 

her bed.  I t  was sl ight ly covered with bedding.  

 (29) In respect  of  photograph 1 and 2 of  EXHIBIT C, 

accused bedroom is the one to the lef t .   I f  you scream from 

there,  someone should be able to hear you.  

 (30) The two bandages that  is now the one around the 

mouth of the deceased as wel l  as the one found next  to the 

accused and in respect of  some evidence around the neck of  

the accused were usual ly kept in a drawer in the bedroom of 

the accused.  Af ter  the incident,  the bandages were found not 

to be there.   In al l  the t ime, the accused had worked there for 

the mother of the deceased, she had had an excel lent  

relat ionship with them and there were no problems whatsoever.  

 (31) I t  is common cause that  the deceased died of  a 

f ractured neck with asphyxia.    

 (32) The most probable mechanism that caused the 

death is external pressure appl ied on the neck as wel l  as 

asphyxia.   The external pressure would have to be appl ied to 

the mouth and the neck area probably more in favour of the 

neck.   

 (33) There were no bruises on the muscles of  the neck, 

but  for  a chi ld of that age, not much force is required and i t  

can happen that  there is no external appearance thereof on 

the skin or the muscles.    

 (34) There were no symptoms of  poisoning found dur ing 

the post-mortem as there was no granules found in the 

stomach contents or any indicat ion of  gastr i t is  which means a 

burning of  the stomach wal l .  



 (35) As to the asphyxia which means a cut -off  of  blood 

supply to the body, the pathologist  found superf ic ial  petechia l  

bleedings in  the heart  and the lungs consistent  with the f inding 

of  asphyxia.    

 (36) As to the hyoid bone been found intact  dur ing the 

post-mortem, that conf i rms that  not a lot  of  force was appl ied 

to the neck.  

 (37) The white mi lky substance found in the stomach of 

the deceased, would have been there for  between four to s ix  

hours.  

 (38) Death would have ensued very quickly with a 

f racture of  a neck.   In respect of  asphyxia,  up to three 

minutes.   I f  i t  is  a combinat ion of  the f racture and the neck and 

asphyxia,  death would ensue in a per iod of  less than three 

minutes.    

 (39)The deceased was admit ted to the Far East Rand 

Hospita l  on 21 October 2019.The hospital  records were handed 

in by consent as Exhibi t  F.  

          (40)  Dr Spencer Br ian Probert  saw the accused on her 

discharge on Monday the 21 s t  October 2019.  The accused had 

very superf ic ial  sof t  t issue injur ies referr ing to in jur ies on the 

inside of  both arms.  See EXHIBIT F in this regard.  

 (41) These wounds were indicat ive of  being sel f - inf l ic ted 

due to the pattern and depth thereof.   

 (42) The needle v is ib le in photograph 6,  7 and 8 of 

EXHIBIT D, could have caused the in jur ies to the arms.  

 (43) No abnormal i t ies in the blood test  of  the accused 

were detected and there is no indicat ion of  any substances 

being found.  The l iver funct ions were normal.    

 (44) These blood tests did not  indicate any substance 

ingest ion which would have caused a lo ss of consciousness.  

 (45) The neighbour,  S S[…] grew up with the mother of 

the deceased, Lerato and she knew him al l  her l i fe.   He was 

referred to as a family f r iend.  



 (46) This S[…] would at  t imes do odd jobs for  the 

mother of  the deceased, such as washing her car and then be 

paid therefore.   No amount was f ixed.   

 (47) T K[…] and B M[…] were f r iends of  S[…].  On 18 t h  

October,  they met up with him at his house at  about 07:30 to 

08:00.  They were in his company for  the next  f ive to six hours.   

Dur ing that  t ime, they never went to the house of the 

deceased.  Thereafter  S […] was fetched by P M[…] at  about 

11:30 to go act  as his caddy whi le he was playing gol f  in 

Spr ings.   L […], the mother of  the deceased cal led him there at  

17:00 on his cel l  phone to come to  her house.   

 (49).  Both T K[…],  B M[…] and B M[…] does not know 

where S[…] was between 05:00 and 06:00 of  18 October 2019.  

 (50) On 19 October 2019, that  is a Saturday,  one S 

V[…],  an aunt of  the deceased found a needle stuck in a 

mattress of  the accused bed.  See in this regard EXHIBIT D, 

photograph 4,  6 and 8.  This needle was stuck into the 

mattress and i t  was under a blanket.    

 (51).   Mpunis i  Pat ience Chauke, a court  interpreter at 

Benoni,  drew up a t ranslat ion of  EXHIBIT H.  That is a screen 

shot of  the Whatsapps sent by the accused.  Her t ranslat ion 

was handed up as EXHIBIT H2.   

 (52).   Dr Sunday Joseph Algabodian examined the 

accused on 18 October 2019 at  the Far East Rand Hospita l  

and compi led a medical  report ,  a J88 marked EXHIBIT K.   

 (53)  Simon Mukushe Mkukwana. He conf i rmed a sect ion 

212 aff idavi t ,  EXHIBIT L,  which was in ter  al ia about the 

relevant Whatsapp messages in EXHIBIT H.  The reference to 

the t ime as 04:29:40 am UTC means universal  coordinated 

t ime. In respect of  South Afr ican t ime you have to add on to 

that ,  two hours.  In other words,  in respect of  the two 

whatsapps that  would have then been made at  06:29 and in 

respect of  a later  one which was marked at  04:30:52 would 

then be at  06:30:52.  



 (54)  Last ly F W M[…],  the aunt of S[…] who l ives on the 

same premises said she saw him at 07:00 on the morning of 18 

October 2019 when he went to the toi let ,  which was r ight  next  

to the room where she and her husband were staying.   She 

could hear his door which was made of  corrugated i ron when 

he opened i t  as i t  makes a scratching sound.  She was asleep 

between 05:00 and 06:00 the morning and heard nothing.   Sh e 

stated that  S[ . . ] ’s  f r iends came there at  07:30.  That deals with 

the common cause evidence or the evidence which was not 

disputed.  

 From what has been stated above, i t  is  abundant ly c lear  

that  the state and the defence case are largely common cause 

and the dispute is real ly on a very narrow basis.  

 I  now proceed to deal with the evidence of  the state and 

defence witnesses outside the above parameters.  I  only do so 

when I  f ind i t  necessary for  a fur ther exposit ion and evaluat ion 

of  the evidence of  the wi tness outside the common cause 

narrat ive.  

 I  f i rst ly deal with the evidence of  M N M […].   That is the 

aunt of  the deceased.  Except for the common cause facts 

al luded to above, she was also confronted with a statement 

EXHIBIT E in some respects.   I t  was pu t to her that  she did not 

refer to the fact in her statement that  she did not  say there 

that  she found the accused praying.   She however maintained 

that  she did f ind her praying and she did say so al though i t  is 

not  contained in the statement.   

 I t  was put  that  she did not  state in the statement that 

the accused said she wi l l  not  see her family and the chi ld 

again.   She however maintained that  she did say so.  

 I t  was put that  she never said in her statement that  she 

picked up the chi ld f rom the f loor upon f inding him.  She 

however maintained that  she did pick up the chi ld and said so.  

She maintained that  no one said that  accused did something to 

the chi ld and that  she does not know for a fact  that  accused 



ki l led the chi ld.  

 She denied that  accused told her that  S[…] and his two 

fr iends had knives.   She also never told her she was grabbed 

and put to the ground.  She also denied that  accused told her  

that  she had lost  consciousness.   She also denied that 

accused told her she saw “ three guys” ,  snatching the chi ld 

f rom the bed.  She maintained that  accused had said she ran 

to fetch the baby.  She wanted to abba the chi ld on her back 

and she and the chi ld were then fed the poison.  

 I t  was put to her that accused does not know what the 

three men did to the chi ld.   She however maintained that 

accused said they fed her and the chi ld poison.   

 I  wi l l  then deal with the evidence of  the mother of  the 

chi ld,  L M[…] further to the common cause facts referred to 

above.  She test i f ied fur ther that the bl inds in the ki tchen were 

closed and that  usual ly they were opened by the accused.  She 

also test i f ied that  she found the accused praying in her room.  

She stated that  accused stated that  upon h er opening the door,  

they…  that  is now the at tackers ,  pushed her.   She tr ied to 

strap the chi ld onto her back but they forced her and the chi ld 

to dr ink the poison and they then locked her in the house.  

 I  should pause here to state that  very strangely,  I  should 

state that  the accused said that  they threw the keys inside the 

house, once they had closed the door and locked the secur i ty 

door and then lef t .    

 I t  was put to her that  the aunt never ment ioned such as 

she did that  the accused had a bandage aroun d the neck.   She 

was however adamant that i t  was around the neck and that the 

aunt must have forgotten about i t .   Her statement dated 23 

October 2019 was put to her and was formerly proven.    

EXHIBIT J was handed in.   I t  was put that  there was no 

reference in paragraph 5 of  her statement that  the chi ld was 

poisoned.  She conceded that,  but  stated that  al though she 

was upset,  accused told her about the chi ld being poisoned.  



To her credi t ,  she did use the word “drugged” in paragraph 5 of 

EXHIBIT J,  I  should remark her that  the word “drugged” was 

spelt  D R U G E D.  I  wi l l  return to this later.  

 She also denied that  accused stated that S […] and two 

others charged at  them with knives.   She also speci f ical ly 

denied that  the three grabbed her and threw her on the  

ground.  She denied that  the accused ever used the word 

“ throw”.  I t  was put that she was forced to dr ink a l iquid 

concoct ion to which she answered that  she, the accused used 

the word poison.  She also denied that  accused said they took 

the chi ld f rom the bed.  Upon i t  then put that  accused would 

deny ki l l ing the chi ld,  she stated that  was just  her assumpt ion.    

 I t  was put that accused thought she would die.   The 

witness however repl ied that  she could have asked assistance 

from the window in her room facing  the street  plus how could 

she then manage to send al l  those whatsapps.  She last ly  

stated upon a quest ion of  the court  that accused never gave 

any explanat ion about the upper part  of  her body being naked.  

 The next  witness which on the face of  i t  is  a crucial  

piece of  the puzzle is that  of  T P N […].  She stated that  on 18 

October 2019, at  14:30 in the af ternoon, she was on her way to 

one L[…]’s house ( this is now another L […]),  not  the mother of 

the deceased, when she passed the house of  the deceased.  

She saw the accused standing at  the smal l  gate v is ib le in 

photograph 1 of  EXHIBIT C.  

 She descr ibed her,  that is the accused as “ the 

caregiver” .   She descr ibed her as being order ly and not 

disturbed and dressed in a short -sleeved T-shir t .   She was a 

lone and uninjured.  When she returned from L […]’s house 

being unsuccessful  in her quest to go and see somebody 

there, f ive minutes later,  accused was busy returning i .e.  

walk ing to the house.   

 Later that  same evening,  she heard of  the deceased 

passing.   Under cross-examinat ion she stated that  she was 



one and a hal f  metres from the accused when she saw her,  the 

accused for  the f i rst  t ime.  She saw he r f rom across the street 

which was about three metres away.  She stated that she had 

seen the accused six to seven t imes before.  

 On one occasion the accused was walking wi th her a unt 

to the mal l  and at  other t imes she would see her in the yard.  

On this day,  she did not  speak to the accused.  As she came 

closer,  the accused turned her head sideways and that  she did 

not  greet her.   She made a statement three weeks later  after  

she was cal led by Lerato.   They did not  tel l  her anything and 

she denied she is making a mistake as to the ident i ty of the 

accused and that  she is not  t ruthful .   She important ly stated 

that  the accused did not  appear “weak” to her.    

 I  then need to summarise the evidence of  S M S[…].  

According to his evidence, he was asleep in the mai n house.  

That is where he was a neighbour to the house where the 

accused was employed.  He woke up at  07:00.  He went out  to 

the toi let  and saw his uncle ’s wi fe.    That is now Winnie 

Molefe.   She requested him to perform some task as to cold 

dr inks.    

 He told the court  that  his door is a corrugated zinc door 

which makes a scratching sound i f  you open i t .   He then went 

back into the house to prepare a case for the cold dr inks.   He 

heard someone whist l ing and then someone knocked at  his 

window.  I t  was T[…] and B[…].  I t  was then about 07:20.   

 I t  is  not  in dispute that  he then spent the next  f ive to s ix 

hours in their  presence.  Later, he acted as a caddy for  Mr B 

M[…] at a gol f  course in Spr ings when L M […], that  is the 

mother of  the deceased, cal led him there at 17:00.  He went to 

her house at  about 19:00.   

 He denies ever going to L […]’s house ear l ier  that  day.   

Under cross-examinat ion,  he stated that  he had a very good 

relat ionship with L […].  He washed her car on occasions.   

Probably two t imes per week .  Al though she owed him money 



on the 18 t h  October 2019, she would pay him “ l i ke 

thanksgiving.”   I t  is  out  of  grat i tude.  He stated that  i f  she paid 

him R20 he would be happy with that .   Normal ly however she 

would pay not more than R200 per month.   

 He emphat ical ly denied the version of accused that  he 

and two “ f r iends” were at  accused place of  work.   He denied 

she heard his voice and stated that  he was not there.   He 

disputed that  he and his f r iends charged at  her,  that  is the 

accused, with knives,  fo l lowed her to the bedroom, threw her 

on the ground, forced her to dr ink a concoct ion and that  he 

and his f r iends then took the chi ld.    

 He stated that he has never had a problem with the 

accused and did not  know why she would accuse him.  He 

disputed T[…]’s evidence that  he was asleep when the lat ter  

knocked his window.  He said he was awake.  He speci f ical ly 

disputed the assert ion that  he and his f r iends went  to the place 

of  the deceased to rob,  because he was not happy with his 

payment.   He also denied that  he and his f r iends at tacked the 

chi ld as “a way of  revenge”.    

 I  must pause here to already state that  I  f ind this an 

amazing and start l ing assert ion.   Attacking a chi ld to get  

revenge on someone else.   He did not  dispute the assert ion of 

the accused that  she loved the deceased, plus that  she had no 

reason to at tack the chi ld and stated that  the family of  the 

deceased treated accused wel l .  

 On quest ions of  the court ,  he again repeated that  he 

was st i l l  asleep af ter  05:00 of  18 October 2019.  He usual ly 

only gets up at  07:00.  He also stated that  there was no formal 

arrangement as to him being paid by L […].    

 The evidence of  Dr Spencer Br ian Probert  then requires 

some further elucidat ion except to the common cause facts 

already referred to above.  Dur ing  2019, he did his internship 

at  the Far East Rand Hospital  af ter  he had obtained his 

medical  degree.  His MBChB in 2018 fol lowing a BSc which he 



had obtained in 2014 at  the Universi ty of the Witwatersrand.   

 As stated dur ing 2019, he did his internship at  the Far 

East Rand Hospital .   He started there in January 2019.  By 18 

October 2019, he had treated a high number of  assaults cases.  

Poisoning was not so common but substance abuse is.  He saw 

the accused on a discharge on 21 October 2019.  His evidence 

is to the effect  that  the in jur ies on the ins ide arms are very 

superf ic ial  and consistent  with something else than a kni fe 

at tack.  The need le v is ible in EXHIBIT D, photograph 6, 7 and 

8,  he f inds that  i t  is  possible that  that  could have caused the 

scratches.  

 He noted that the depth and the pattern of the scratch 

wounds were more indicat ive of  being sel f - inf l ic ted.   He found 

that  the accused was mal inger ing as to her al leged stomach 

ache.  There was no tenderness on examinat ion.   Her v i ta l  

s igns were normal,  so there was no indicat ion of  any stomach 

pain.   He also stated that  there was no loss of  consciousness 

noted.  Her l iver  and kidney funct ions were normal,  so there 

was no indicat ion of  the impact of  any poisonous substances.  

 Under cross-examinat ion,  he agreed that  he did not 

have much exper ience, but  that  he had in th is case discussed 

his f indings with his seniors.   I t  was put to him that  the 

accused does not  know how the scratches were inf l ic ted,  but 

they were not self - inf l ic ted.   He stated that due to the pattern 

of  her scratches, i t  was suggest ive thereof  that  i t  was 

sel f - inf l ic ted.    

Upon being put that  she was forced to dr ink an unknown 

substances, he answered that  that  her blood tests did not 

indicate same.    

 As to the evidence of  Dr Fortunato Beccia,  the 

pathologist .   His evidence was not disputed at  al l .   I  then turn 

to the evidence of  Dr Sunday Joseph Algabodian.  He test i f ied 

as to an examinat ion of  the accused upon her admission.   He 

also completed a J88 which is marked EXHIBIT K.  I  need to 



refer to  his evidence in some detai l .  

 He stated that he received his f i rst  degree in Niger ia.   

That is in 2002 and that  was a Bachelor of  Medicine degree.  

In 2007, he received a post  graduate dip loma in ophthalmology 

and he received his third degree here in South Afr ica which 

was a diploma in general  pract ice.   In 2014 / .  2015, he 

obtained a diploma in occupat ional health and safety in Cape 

Town.  His f i f th medical  degree, was a Master of  Science in 

medicine,  major ing in emergency medicine f rom the Wits 

Universi ty which he completed in the year 2019.  As to the 

diploma, he received in general  pract ice,  that  was f rom the 

Foundat ion for  Development in Pretor ia and the diploma in 

Occupat ional Health and Safety was with the Oxbr idge 

Academy in Cape Town.  

 He stated that he has an effect ive 18 years of medical  

pract ice.   In October 2019 he was a ful l - t ime employee of  the 

Department of Health and he was assigned to work in the Far 

East Rand Hospital  and a senior emergency medical  off icer.   A 

J88 report  was shown to him marked EXHIBIT K.  He indicated 

that  he had completed this report  on the 19 t h  October 2019 

af ter  seeing…  After  examining the accused on the 18 t h  

October 2019.  

 The examinat ion was on the 18 t h  at  19:30 in the 

evening.   He stated  that  in the course of  his work,  in the 

emergency unit ,  saw one T M[…] S.  That is the accused 

before court .   This examinat ion was done in the presence of 

other junior  medical  doctors.   The pat ient  came in with a 

history of  being injured and forced to dr ink and he quer ied that  

as a poison.   

 He stated that the accused was quite conscious and 

aler t  and or ientated in t ime, place and person.  When he 

examined her,  c l in ical ly,  she was stable.   Her v i ta l  s igns were 

stable and she showed mult ip le superf ic ial  in j ur ies on both her 

upper l imbs, on the outer surface anter ior ly.   On quest ion of 



the court ,  he indicated that  that  referred to the inside of  the 

arms in the area of  the elbow.  

 He stated that the pattern of this in jury and the 

i r regular i ty and the depth of  the in jury arose suspic ion in his 

part  because i f  i t  was inf l ic ted by a third party,  most of  the 

in jury would have been on the outer parts of  the arm and not 

so regular as i t  was found to be in this case.  

 He stated that  she came in and pretended to be hav ing 

some severe pain,  excruciat ing pain on the upper part  of  her 

abdomen and he indicated that she sort  of  held her arm over 

her abdomen and was crouched over.   She was then examined 

and he found nothing to correlate with the degree of  pain she 

complained of .  

 He test i f ied that  he saw the powder which she claims to 

have drunk and that  was seen on her lef t  shoulder.   Most ly 

important ly not  in her mouth   He descr ibed that  th is white 

powder was dr ied,  powdery and sof t .   A whit ish powder.  

 He stated that  when he t ies the history of  no abdominal  

pain and saying that  she drank something,  to him there was no 

evidence that there was anything in that  which went through 

her or  so as far  as to her stomach that  could cause some form 

of  poison, so he made the f inal  diagnoses which he noted in 

the J88 and where he stated “mult ip le superf ic ial  in jury with a 

quest ion mark.   Query,  at tempted sel f -suic ide”.   So, which 

impl ies that  those injur ies were sel f - inf l ic ted and they were 

very superf ic ial  which can be caused by a very smal l  object  

such as a pin.  

 In summary he stated,  that  he wish to say that  th is is a 

case of  a pat ient  who came al leging that  she was assaulted 

with sel f - inf l ic ted wounds on hersel f  wi th no cl in ical  evidence 

suggest ive of  being assaulted by a third party or  be forced to 

dr ink anything that  resembles the poison.  

 He stated that as to the superf ic ial  wounds on the arms, 

he meant that i t  was not bleeding profusely and i t  was l ike 



scrape wounds.  He stated that i t  made him suspicious that 

these wounds were on the inside of  the arms and not the 

outside.   Asked about her level  of  consciousn ess.   He stated 

f rom admission to the t ime she was taken to the ward, her 

level  of  consciousness was aler t  conscious and aler t  over 50 

by way of  a medical  grading.   He stated that  on the last  page 

of  EXHIBIT K, he made some notes on the sketch and he 

stated that  he refers to the marks on the arms.   

 He was referred to the fact  that there is also a note in 

respect of  the stomach and he stated yes,  that  is correct ,  he 

noted a tender,  that  place is cal led supra pubic.   That was the 

tenderness he had referred to.   That is mi ld tenderness.   He 

was put  to him by the state that  another doctor who had 

discharged her had test i f ied that there was nothing in the 

blood results of  the blood test .   That was with reference to Dr 

Probert .  

 He stated that yes,  i t  is so,  tha t before they would refer  

the accused to a medical  team, they would run some basic 

tests to check i f  there were any problems with the l iver or  the 

kidneys.   He stated that  these blood tests and the outcome 

thereof conf i rmed his c l in ical  examinat ion that  th ere was no 

poison that  she had ingested or that  somebody had forced her 

to ingest .  

 He was then cross-examined by Mr Maimela at  length.   

He conf i rmed that  he was the one who had examined the 

accused upon her admission to casualty.   He was asked what  

did she say was the problem.  He stated that  she told him that  

she was forced to dr ink? some poison and that  somebody also 

inf l ic ted an injury on her hands.   

 He also conf i rmed that upon his exam inat ion of  the 

accused, he discovered minor wounds on her l imbs.  He was 

then asked about  the wound on the chest and he stated that 

there was no wound on her chest .   The only thing is that  she 

was holding her chest  that  she is having a severe pain that  she  



suffer ing f rom a severe pain on her upper abdomen.  

 He stated that  he had marked i t  in the last  page of  the 

J88 as tender and he stated again supra pubic that  that  area is 

cal led supra pubic region in medical  terms and when he said 

tender,  he meant that  when he touched her,  you know when a 

person winces,  that  he is feel ing pain.   He stated “okay,  you 

appear to be tender” ,  but when he matched i t  up with her 

c l in ical  p icture,  i t  d id not  correlate.  

 He stated that the mark he had f ixed on the chest was 

not a physical  wound.  He just  referred to that  upper part  of  

her stomach.  He also stated that  the poison that is most 

common in this environment does not cause abdominal pain.   

He stated that  most of  these poisons are organo phosphates or 

blue deaths.   The do not cause abdominal pain.   Rather what 

they cause is cont inuous profuse vomit ing and diarrhoea and 

they would be sal ivat ing.   They would be unable to breathe.  

 He also stated that  their  v i ta l  s igns would not  be very 

stable.   The blood pressure,  the pulse,  the pulse rates and the 

respiratory would not  be as stable as when they would 

normal ly  examine someone.  Advocate Maimela then 

quest ioned him about so cal led excessive vomit ing that  is sel f -

induced.  He stated that  yes,  that  could cause upper pain,  but 

he also stated that  excessive vomit ing is a consciously 

induced.   

 I t  depends on the course.   Vomit ing can induce pain on 

the upper part  of  the abdomen, but that  vomit  must accompany 

blood, because there is a tear between the junct ion of  the 

stomach and the oesophagus and that  is where the pain comes 

from and on the quest ion of  the court  he stated that  he found 

no blood.  He stated that wel l  there was no vomit  and there 

was no blood.  

 As to,  he was then quest ioned by Mr Maimela at  length 

about the vomit ing.   He stated that c lassical ly when we see a 

pat ient  in the case that  when they vomit ,  you see that  the 



vomit  f low from their  lower abdomen down onto the body.  That 

is the f ront  part  of  the body, but he stated in this case when 

accused came in there was a powdery substance on her lef t  

shoulder as he had indicated on the J88 when he state witness 

her.   He stated that  that bothered him as to where he found i t .  

 He stated that  i t  bothered, because i f  you say somebody 

forces you to dr ink poison and thereafter  you t ry to vomit ,  you 

wi l l  not  consciously choose on your lef t  shoulder.   He stated 

that  when they see a case of  suspected para -suic ide or that  

somebody at tempted himself  or  hersel f  sel f -harm or 

sel f - inf l ic ted in jur ies,  they would normal ly admit  such persons 

to be observed for over 12 to 24 hours. 

 I t  was put to him by Mr Maimela that  whether he agrees 

that  i f  the in jur ies that he found or which he saw on her l imbs 

whether i t  is possible that  they were inf l ic ted whi le she is un 

conscious referr ing or whether she is unconscious,  referr ing to 

the wounds on her arms.  He stated that  in his c l in ical  

examinat ion,  that  there was no evidence that  the accused, this  

pat ient  had lost  any consciousness.    

 He stated that r ight  f rom the t ime she was at tacked, she 

was conscious and aler t  to the t ime of  the presentat ion when 

he saw her.   He stated that when she came she was conscious 

and aler t ,  or ientated in t ime, place and person and was able to 

communicate with him and i f  the pat ient  had suffered some 

form of unconsciousness  that  there would be some indicat ion 

of  a loss of  memory,  which he did not  f ind in this case.  

 I t  was then put to him that the accused would say that 

she was forced to dr ink poison just  af ter 05:00 ear ly in the 

morning and then Dr Algabodian only saw her around 19:00 

when she had regained consciousness.   He stated that  when a 

pat ient  dr inks poison, a type that  renders them 

unconsciousness,  i t  would star t  act ing between 50 and 30 

minutes and that  i f  the so cal led pat ient  induced 

unconsciousness in this pat ient ,  referr ing to the accused, there 



is  no ways that she would have regain consciousness before 

coming to the hospital .  

 He once again conf i rmed that he did not  f ind any 

indicat ions that  she had lost  consciousness.   He was 

speci f ical ly asked that whether in  his 18 years of  pract ice he 

has ever treated a pat ient  who has consumed blue death and 

he stated that he had seen them every day.   He was asked how 

long does i t  take for a person who has  consumed blue death to 

regain consciousness,  to which he answered for  that,  before a 

person has consumed blue death to go into unconsciousness,  

i t  would take a minimum of 30 minutes.  

 And he fur ther stated that i f  such a pat ient  lapses into 

unconsciousness,  there is no way that  the pat ient  would regain 

consciousness wi thout using an ant idote and being stabi l ised 

or else the pat ient  would have died.   He stated that  in respect 

of  th is part icular  pat ient ,  referr ing to the accused, that  there 

was no evidence that  she had vomited.    

 I t  was put to him that  i f  a person had lost  consciousness 

10 hours before he was examined, that  he would not  be able to 

pick that  up that he had lost  consciousness.   To that  he 

answered that  now we are talk ing of  chemical poisoning and i f  

chemical  poison induces a loss of  consciousness,  the pat ient  

wi l l  pass out or  die.  

 He stated that  c l in ical ly she would have died because 

the degree of  poison that  would case unconsciousness is 

target ing f ive major organs in the body that are respon sib le to 

keep l i fe stable.   He conf i rmed that she would have been dead 

i f  she had lost  consciousness due to chemical poison.   

 I t  was then put to him by Mr Maimela that  the reason 

why the accused person did not  die f rom the poison is because 

she vomit  i t  out.   To which he repl ied that  that  means, she 

never lost  consciousness and that  i f  she is tel l ing the court  

that  she lost  consciousness,  then she is tel l ing a l ie.   I t  was 

then put that  the accused would come and test i fy that  she was 



forced to dr ink a concoct ion that  she fel t  weak and she also 

fel t  drowsiness and this was put to Dr Algabodian.  He gave 

the fol lowing answer and I  quote just  to show the spontaneity  

thereof.   His answer was referr ing to Mr Maimela “My brother,  

even i f  anybody could dr ink a cup of  blue death now, in the 

next  10 to 15 minutes,  the person wi l l  st i l l  be talk ing.   He wil l  

not  feel  dizzy or unconscious immediately.  

 He then went further and stated that  the pat ient  wi l l  st i l l  

be act ive going around, because f i rst  of  al l ,  th is poison goes 

and stays in the stomach.  Mr Maimela then put i t  to him, that  

she wi l l  fur ther give evidence that  she does not know what was 

mixed in the concoct ion.   I t  could have been blue death,  mixed 

with methylated spir i ts or anything else poisonous.  He stated  

that  c l in ical ly,  when he examined this pat ient ,  there was no 

evidence of  any chemical poison ingest ion.  

 He was asked how he came to the conclusion that  she 

had not consumed any poisonous substance, he stated wel l  

they took blood samples in this regard.   Cl in ical ly,  she did 

not…  There was no indicat ion that  she had been poisoned and 

the blood samples also did not…  The blood samples or a 

chemical  invest igat ion did not  indicate any poison.  The l iver 

was stable.   The kidney was stable and there was no trac e.  I f  

they assess something such as blue death,  that would have 

been vis ible in the blood samples,  but the blood samples did 

not  show i t .  

 He conf i rmed that  when i t  was put to him, the ear l ier 

evidence of  Dr Probert  when asked in re -examinat ion by Ms 

Scheepers that  the blood tests were performed and no 

abnormal i t ies were found in the blood tests,  Mr Maimela then 

asked the quest ion that  the accused wi l l…  No sorry,  th is 

previous reference to Ms Scheepers was as to something 

which Mr Maimela had put.   I t  was  not re-examinat ion .  

 Mr Maimela last ly put  that  the accused person would 

come and give evidence that  she does not know how she 



sustained the in jur ies that  he saw on her l imbs, to which Dr 

Algabodian test i f ied that  in the course of  his medical  t raining 

and exper ience, he had at tended a course in forensic 

medicine,  in jur ies and both in jur ies and assault  representat ion.  

He stated that sel f - inf l ic ted in jur ies are most ly found on the 

outer surface of  the body that  is facing the pat ient .   In other 

words where the in jury intruded by a third party as in when 

somebody is assault ing you, that  is what they cal l  the body as 

an unconscious defence mechanism, that  makes you to even 

put your forearms out and this in jury wi l l  not  form regular 

pat terns, so he can conf iden t ly state that  the in jury he found 

on this pat ient  which he examined, was sel f - inf l ic ted because 

(1) i t  is  regular and (2) i t  is  superf ic ial .   That concluded his  

cross-examinat ion.  

 On the quest ion of  the court ,  he was referred to 

EXHIBIT C, photograph 27 that indicated the posi t ion where 

the accused was found and on i t  was vis ible a white 

substance.  He commented that  the only thing he could say 

that  i t  was simi lar  to the substance he had found on her 

shoulder.   More on that ,  he could not  say.  That conclu ded the 

evidence of  Dr Algabodian  

 I  see i t  is  now 11:45.  The court  wi l l  adjourn for 15 

minutes.  

MS SCHEEPERS:   As i t  p leases the court .  

MR MAIMELA:   As i t  p leases the court .  

COURT ADJOURNS:  [10 :37]   

COURT RESUMES   [10 :53]    

COURT:   Accused may be seated.   

 I  then proceed with my judgment.   Before the 

adjournment dealt  wi th the evidence of Dr Algabodian.  The 

next  witness I  need to deal with is  M P T […].   She is a court  

interpreter here at  Benoni Magistrate 's Court .   She has been  

an interpreter for f ive years.   She has at tended a four week’s 

court  at  the Just ice col lege.  She interprets from var ious 



languages including Southern Sotho, the language the accused 

speaks,  hai l ing f rom Lesotho.   She provided a t ranslat ion of  

the screen shots v is ible in EXHIBIT H.  The translat ion was 

marked EXHIBIT H2.  

 Under cross-examinat ion,  she stated that she grew up in 

Kagiso and al though her mother tongue is  Shangaan, 90% of 

the people there speak Sesotho.  As to the Whatsapp of  06:42, 

EXHIBIT H, her interpretat ion in respect of  the Whatsapp, she 

did not  agree wi th the t ranslat ion that  the t ranslat ion does 

mean the person close to my heart  and not the wound in my 

heart .   She was adamant in respect of  the lat ter.  

 As to the Whatsapp of  06:52, in ‘H2 ’ she conceded that  

the interpretat ion “P […] is not  going to pick my dead 

body/corpse” but  rather “pick up my remains”.   Any other state 

witnesses not dealt  wi th in a further summary wi l l  become 

evident when I  deal with their  evaluat ion.   That concluded th e 

evidence of  the state.  

 Mr Maimela then cal led the accused to the stand.  She 

started test i fy ing on Wednesday the 4 t h  November 2020.  She 

test i f ied that  she is a Lesotho ci t izen who came to South Afr ica 

in 2014.  She had been working for the mother of th e deceased 

Lerato for  almost two years.   They had a good relat ionship and 

she descr ibed her as almost a s ibl ing.   On the night  of  17 

October 2019, the deceased slept  with her.   On the morning of  

18 t h  October 2019, the aunt,  that is M M[…],  the f i rst  state 

witness went to work af ter  05:00.  The mother of  the chi ld ,  

L[…], was not there.  

 Once the aunt had lef t ,  she was on the bed asleep, but  

cold hear what was happening.  Af ter  05:00, she heard a knock 

and the voice of  S […].  She unlocked and opened the door and 

the burglar  door.   She saw […] and two other males who had 

knives wi th them.  Their  faces did not  appear to be happy and 

they looked in a f ight ing mood.  

 She ran to the bedroom and they fol lowed her into the 



bedroom.  S[…] however remained in the ki tchen.  The two 

males grabbed her and pressed her down.  S […] came from the 

ki tchen with a jug.  I t  contained some l iquid.   He gave i t  to the 

other two males to let  her dr ink i t .   S […] took the chi ld f rom 

the bed and took the chi ld out  of  the bedroom.   They held her 

arms and with their  hands pressed open her mouth.   She 

swal lowed.   

 Af ter  that ,  she fel t  being stabbed with something sharp 

on both arms on the inside.   Thereafter,  she fel t  d izz y and her 

tongue was stuck.   He knees were cramped and she saw 

everything in darkness.   She heard the voice of  one of  the 

males who stated “where is the money”.   She could not  speak.  

 These two then lef t  her bedroom.  She was dressed in 

her pyjamas.  S[…] had lef t  wi th the chi ld,  before she was 

forced to dr ink the l iquid.   She could see in the darkness when 

the two lef t  the bedroom.  She was lef t  on the f loor.   She could 

not  scream.  She crawled and managed to get  a hold of  her 

cel l  phone.  She recal led that  the phone was under her pi l low.  

She was now shaking.   She Whatsapped her s ister  R[…] in 

Lesotho.  She could not  remember the t ime.  She Whatsapped 

her s ister  as she fel t  that  she was dying.   She could not 

Whatsapp L[…],  because she saw her f r iend S […] taking the 

chi ld and f leeing with the chi ld.  

 Her thoughts were that  S […] was saving the chi ld and I  

emphasise “and he wanted her to be ki l led.”   She though t the 

plan was with L […] to save the chi ld so that  she could be 

at tacked.  She could not  understand that  as he,  referr ing to 

S[…] was a fr iend to Lerato.   She could remember the contents 

of  the Whatsapp.  

 She told her s ister  to tel l  P […],  that  is her younger 

brother to come and pick up her corpse, because she fel t  she 

was dying.  When L […] and her aunt found her,  she had excess 

stomach cramps. When she was referred to photograph 27 in 

EXHIBIT C, with the white substance on the f loor,  she 



conf irmed that  that  was her room.  

 She stated that  her upper body was in fact  naked when 

she was found.  She was weak and fel t  her body sweat ing and 

burning.  As to the needle,  v is ib le in EXHIBIT D, photograph 6, 

she does not know how i t  got  there or who put i t  there,  but i t  is  

her bedroom.   

 Start l ingly,  that  is now Lerato and her aunt,  did not  ask 

her where the chi ld was.  They asked her nothing.  Upon  

quest ions being put to her by Mr Maimela,  dur ing evidence - in-

chief ,  he looked l ike a dent ist  extract ing teeth at  that  stage.  

She remembers tel l ing Lerato three males at tacked her af ter 

being asked where the chi ld was.  She surpr is ingly  answered 

that  she told S[…],  their  s ibl ing,  when the lat ter  undressed her 

later  that  day that  “ they”  – I  emphasise plural ,  had taken away 

the chi ld.    

 Immediately thereafter  she said,  “ I  was saying S […] took 

the chi ld.”   She amazingly did not  speak to L […] or the aunt.   

She does not remember discussing anything with Lerato and 

the aunt.  She only remembers speaking to the aforesaid S […].  

A dr ip was inserted in her arm by the paramedics and she was 

taken to hospital  and thereafter  she was placed on a stretcher 

by the paramedics.  

 She stated that  she loved the chi ld as her own.  Her 

feel ings are disturbed and i t  haunts her.  In hospital ,  a second 

dr ip was inserted and she conf i rms that blood samples were 

taken of  her.   One o f  the doctors told her that  the chi ld had 

died.  A sister  helped her  to c l imb onto the bed.  She was 

arrested on the 21 s t  October 2019.  That concluded her 

evidence- in-chief .    

 She was then cross-examinat ion by Ms Scheepers.   I  

f ind i t  convenient to deal w ith the cross-examinat ion when I  

evaluate the evidence later.   I  now turn to the evaluat ion of  the 

evidence. First ly M[…] and L M[…],  I  f ind i t  convenient to deal 

with them together.   I  f i rst  deal wi th the evidence of  the aunt,  



M M[…] and the mother L M[…]. 

 I  found them both to be impressive witnesses who stuck 

to their  versions under cross -examinat ion.  The ir  evidence is 

logical ,  inherent ly  probable and they corroborate each other.   

Both were also confronted with their  statements in respect of  

M[…] with EXHIBIT C and in respect of  L […] with EXHIBIT J ,  

respect ively.    

 I  have considered the so-cal led contradict ions,  but  I  do 

not f ind them to be mater ial  to affect their  credibi l i ty.  

Interest ingly,  i t  should be noted that  both statements were 

taken down by the same off icer.  I t  is  Detect ive Warrant Off icer 

Patr ick Obodu on di fferent  dates.  EXHIBIT E, that  is the 

statement of M[…],  marked “A2” was taken on 18 October 2019 

at  22:55. That is the same day as the incident  and the 

statement of  Lerato EXHIBIT J,  A19 in the docket was taken on 

23 October 2019 at  13:00.  That is four days later,  which is of  

course in their  favour.   The sl ight  di fference point  to an 

absence of  col lusion.  

 By way of  example,  i t  was put to Mir iam that she did not  

refer to the accused praying in her statement,  yet  she 

maintained that she did.   That is off -set  by L[…] who 

corroborated Mir iam in her evidence that  she heard the 

accused praying and also stated so in her statement.   The 

accused said “God what is i t  that I  have done?”  And she 

states so in paragraph 4 of EXHIBIT J.  Both denied that  the 

accused ever told them that  attackers had knives.   Both 

simi lar ly denied that  the accused said she was grabbed and 

thrown to the ground.  Both are also adamant that  al though 

they did not refer to the  word poison, M[…] used the word  

unknown l iquid in EXHIBIT E in paragraph 5, whi le Lerato used 

the word in paragraph 5,  in EXHIBIT J,  drugged, but  drugged 

spel led D R U G E D.   

 They were adamant that accused said that  she and the 

deceased were fed poison.  I f  I  consider the statements,  they 



are not of  the best  qual i ty.   Replete with bad grammar and 

atrocious spel l ing,  the court  should be very careful  to over ly 

emphasise the value of  the statements,  especia l ly of  such a 

t raumat ic event.  

 Such statements are also not taken down by way of 

cross-examinat ion.   See in this regard,  State v Mafaladiso  

2003 (1) SACR 583, a judgment of the Supreme Court of  

Appeal  at  593e – 594h.  See also State v Bruiners  1990 (2) 

SACR South Eastern High Court  Local Div is ion 537e.  

Simi lar ly,  the apparent contradict ions as to the one bandage,  

Mir iam did not  refer to i t ,  but  Lerato stated i t  was in fact  found 

around the neck of  the accused.  

 I t  is  however c lear on photograph 27 of EXHIBIT C that 

the bandage was found on the f loor next to where the accused 

was. So, the bandage was there. The contradict ion is more 

apparent  than real .  I  accept the evidence wi thout any 

hesi tat ion.  

 The next  witness I  need to deal with is T P N […].  I  

watched this witness careful ly and I  was impressed with her 

demeanour and the qual i ty of  her evidence.  I t  is  so that  she is 

a s ingle witness.  As to ident i f icat ion and I  must treat  her 

evidence with caut ion.   Her ident i f icat ion was made in broad 

dayl ight  and in ideal c ircumstances.  One and a hal f  to three 

metres away in the middle of  the day in broad sunl ight .  

 Her ident i f icat ion  is also strengthened by the fact that 

she knew the accused before.   There appears to be no mot ive 

to l ie as she real ly has no interest  in the matter.  I  f ind her 

evidence to be truthful  and rel iable.  I  have no hesi tat ion in 

accept ing i t .  That places the accused outside the house at  

14:30, ful ly dressed and apparent ly in good health.  

 She, the accused did not  at  that stage repor t  anything 

such as an al leged kidnapping to her.  I f  her evidence is t rue,  

the accused was ly ing about this but  I  wi l l  deal with that later,  

when I  deal with al l  the evidence including the accused  



 I  then deal with the evidence of  T K […] and B M[…].  

These are the two fr iends of  S […] who was with h im from 

approximately 07:20 /  07:30 to 08:00 on the morning 18 

October 2019 and for  the next  f ive to s ix hours.  Both cannot 

real ly say where S[…] was between 05:00 and 06:00 and I  

therefore do not deem i t  necessary to discuss the evidence 

any fur ther as i t  was not attacked. I  accept i t .  I  should add that 

T K[…] is the one who informed S[…] about the fact that  L […] 

is looking for  him.  I t  is  s igni f icant  to no te that  both say that 

S[…] is a person who loves his s leep and they both say  or one 

of  them said that  they actual ly woke him up.  

 I  a lso f ind i t  instruct ive and strange that  i t  was never 

put  as one would have expected that  they were the two fr iends 

with S[…] as to the at tack next  door.  The quest ion is who were 

these two fr iends referred to by the accused.  This was not put 

to S[…]. I t  was only put  that  he alone was there.   I t  is  c lear to 

this court  however that  they both thought i t  could not  have 

been S[…] as they inferred he was sleeping.   Both def ini te ly  

thought so.  

 The next  witness is S V[…].  She is the aunt of Lerato 

who found the needle stuck in the mattress on the 19 t h  October 

2019 when she was cleaning the room of the accused.  

Al though i t  was put to her in cross -examinat ion that  the 

accused does not  know how the needle got  stuck there and 

then i t  was also put that she had never…  that  is now the 

accused used the needle before that .  

 Suff ice i t  say that  I  accept her evidence as she has no 

reason to l ie and the f inding of the needle i tsel f  is  not  at tacked 

by the defence.  I t  was just  put  that  the accused knows nothing 

about i t .   This needle wi l l  later  prove to be signi f i cant as to the 

scratches of  the inside arms of  the accused.  

 F W M[…],  her evidence as to the fact  that  she saw 

S[…] at 07:00 was not disputed at  al l ,  except for  the fact that  

she could not unequivocal ly exclude that S […] could have lef t  



ear l ier  i f  he lef t  the door and he had lef t  quiet ly.   He r evidence 

was not disputed.   She was however adamant th at she did not 

hear anything,  except for  the above, which I  wi l l  deal with on 

the basis of  probabi l i t ies later.   I  accept her evidence.   

 As to the witness B P M[…],  the gol f  p layer,  his 

evidence is not  disputed and I  accept i t .   S M N […],  his 

evidence is of  an expert  nature,  as ref lected in EXHIBIT L, by 

way of  a sect ion 212 aff idavi t .   His evidence is that  the f i rst  

Whatsapp which was sent at  04:30 that that sho uld be at  06:30 

referr ing to the di fference in t ime and internat ional t ime and 

South Afr ican t ime.  

 This evidence was not disputed and the evidence is 

accepted.  See in this regard on page 33, the last  entry where 

the address […] Street ,  […] is provided.  I t  is  common cause 

that  is the house where the incident occurred.   See also in this 

regard the entry at  page 34 of EXHIBIT L,  the top entry 

star t ing with the words “Keng  Hoo.”  

 I  then turn to deal with evidence of  S M S[…].   He is the 

neighbour who was imp l icated…  Who was al legedly impl icated 

in the attack on the accused on 18 October 2019 and that she 

saw him af ter 05:00.  This witness made an excel lent  

impression on me in the witness box.   He was logical ly and 

for thr ight in his answers and stuck to his v ersion under cross-

examinat ion.   His evidence is also inherent ly  probable.    

 The quest ion is,  why would he at tack the hands that  

feeds him and be recognised in the process with disastrous 

consequences.  Furthermore,  i t  is not  c lear what the purpose 

of  his  at tack on accused would be.   I f  i t  was because he was 

not happy with is payment,  i t  does not make sense as there is 

f i rst ly no such evidence and i t  was not put  to L […] that  he was 

unhappy with the payment.   Secondly,  nothing was stolen or 

taken from the house, so i t  was an unsuccessful  robbery or 

thef t  of  what.   That is not  even clear.   Thirdly,  on al l  the 

evidence, he got on wel l ,  not  only with L […] the mother of  the 



deceased, but  there is also evidence that  he looked af ter  the 

baby on occasion.  

 He was a family fr iend and there has been no bad blood.  

Fourthly his in i t ia l  answer that he does not remember that 

Lerato owed him money is instruct ive as i t  shows that  the 

money was not important to him at  al l  as i t  was a mere 

grat i f icat ion.   He stated,  i f  you paid him only R20, he would be 

happy.  

 Fi f th ly,  L […] test i f ied and this was not disputed that 

when she related the accused version about him being the 

at tacker,  he looked surpr ised.  Sixthly,  the  mot ive suggested 

about the money for a car wash seemed so insigni f icant an 

unconvincing and highly improbable.   Eighthly on the 

probabi l i t ies he was probably asleep as his f r iends seem to 

bel ieve so.   They al leged he loved his s leep.  According to 

him, he usual ly only gets up at  07:00.  His aunt  W M […] 

test i f ied that  she would normal ly hear the door open.  She only 

heard i t  on that  day for the f i rst  t ime at 07:00.  She also saw 

him at  07:00.  I f  i t  happened at  05:00, she  heard nothing.   No 

doubt,  the probabi l i t ies favour the version of  the Siyabonga 

that  he was in fact  at  home of  the morning of  18 October 2019 

at  05:00 and that  he was asleep.  

 Nine,  the assert ion that  the chi ld was at tacked by him 

for  revenge is a star t l i ng and improbable assert ion.   Ten, 

suff ice i t  to say at  th is stage that the later  evidence of the 

accused about S[…]’s role in the at tack kept on changing and 

that  must lead to a negat ive credibi l i ty f inding ,  bear ing in mind 

as an important  factor in a hol ist ic  approach to the accused, to 

al l  the circumstant ial  evidence.   

 Eleven, even more damning for  the accused is that in 

her Whatsapp to assist  her soon af ter  the attack,  she does not 

ment ion S[…]’s name at  al l .   To this court ,  that  is the coup de 

grace .   At  the end of the day,  I  am sat isf ied that  the evidence 

of  Siyabonga has the r ing of  t ruth is inherent ly probable and 



that  he has no reason to l ie or  that no mot ive has been shown 

to at tack the deceased.  As I  wi l l  indicate later,  he was just  a 

convenient scape goat.   I  accept his evidence.  

 I  then deal with the evidence of  Dr Spencer Br ian 

Probert .   As to the evidence of  Dr Probert ,  I  should state that 

al though he was st i l l  inexper ienced as a doctor,  he impressed 

me as a witness.   He clear ly already has extensive exper ience 

of  assault  cases and cases relat ing to substances.  He 

provided reasons for  al l  h is opin ions and he qual i f ies as an 

expert  and his evidence was not real ly at tacked.  I  accept his 

evidence as Dr Algabodian would also later  corroborate i t .  

 As to the evidence of  Dr Fortunato Beccia,  the 

pathologist  as I  stated ear l ier,  h is evidence is undisputed and I  

accept i t .    

 I  then deal with the evidence of  Dr Sunday Joseph 

Algabodian.  Algabodian saw the pat ient  on admission on 18 

October 2019 and noted his f indings in the J88 , EXHIBIT K.  I  

found him to be an excel lent  witness.   Wel l  qual i f ied and with 

18 years of  exper ience.  A t rue exper t  witness.   Of that  there 

can be no doubt.   I  have no hesi tat ion in accept ing his 

f indings.   I f  one has regard to his evidence, i t  is  c lear that  

accused was mal inger ing upon admission and cl in ical ly and 

chemical ly did not  present the picture of  being poiso ned.  

 He stated that  there was no cl in ical  s igns of  losing 

consciousness and the wounds on the inside of  her arms are 

sel f - inf l ic ted and not due to an assault .   He corroborates Dr 

Probert  as wel l .   The result  of  the above expert  evidence is of 

course object ively speaking…  I  repeat that.   The result  of  the 

above expert  evidence is,  of  course object ively speaking ,  fatal  

to the version of  the accused , which wi l l  be indicated later  as 

she clear ly then l ied when she averred that  she was injured 

and poisoned, but  I  wi l l  deal with that  later.  

 M P T[…].   I  was impressed with this witness and I  

accept her interpretat ion as the Whatsapp in EXHIBIT H sent  



at 06:42 as there is nothing to controvert  i t .   What Mr Maimela 

put  is not  evidence and accused never test i f ied about that .   As 

to the interpretat ion of  the 06:52 t ranslat ion of  the dead body 

or corpse to with the word ‘ remains’ is nei ther here nor there 

as she in any event conceded the other translat ion proffered to 

her.   Interest ingly accused in her evidence used these exact 

words.  

 I  now turn to deal with the evidence of  accused in some 

detai l .   First ly,  I  should make an observat ion that  I  watched the 

accused careful ly  throughout the t r ia l .   The tr ia l  had started 

the Monday 26 October 2020.  By Wednesday the next  week, 4 

November 2020, the accused started test i fy ing.   Dur ing the 

f i rst  week of  the tr ia l ,  the accused sat  quiet ly,  conf ident in the 

accused dock.   The next  week Wednesday,  the moment she 

cl imbed into the witness box,  her demeanour and posture 

changed.   Suddenly she started swaying f rom side to s ide.  

When that  was raised by the court ,  she stated that  she was 

“not  in a good state”.   When asked again about the swaying, 

she answered almost i rrelevant ly,  “my memory goes back.”    

The court  then adjourned br ief ly.  

 When we came back,  the f i rst  quest ion of the prosecutor 

was “are you okay?”  To which she repl ied,  “yes.”   Her 

cross-examinat ion cont inued for  some t ime on 4 November 

2020 unt i l  af ter  the tea adjournment which was from 11:30 to 

11:45.  Soon thereafter,  the accused cont inued swaying in the 

meant ime.  She suddenly asked the court  to stand down for 

two days as she was not “ feel ing okay.”   She complained of  

strains at the back of  her neck.  

 The court  stood down unt i l  the next  day, that is the 

Thursday the 5 t h  November,  af ter order ing that  she be seen by 

a doctor.   According to the doctor ’s report  EXHIBIT M, 

compi led by Dr Pasha, she was cl in ical ly stable and healthy.   

As the report  was not c lear,  the court  ordered that  Dr Pasha be 

subpoenaed for the next  day.   That is 6 t h  November 2020.  In 



the meant ime, she did not  cont inue with the cross -examinat ion.   

 Dr Pasha then test i f ied that  there was no medical  

problem, but  as he was not sure what the court  required,  he 

noted that  i f  the court  wants a psychological  and psychiatr ic 

report ,  the accused needed to be sent to Themba Memorial  

hospital  for  such.  The remark was therefore condit ional.   As 

he had completed a basic course in psychiat r ic evaluat ion,  he 

found no psychological  problems in the accused.  

 Under cross-examinat ion,  he stated with a reference to 

EXHIBIT M on the second page that  the capital  A circ led meant 

assessment and the capital  P circ led meant plan.   He said 

accused…  He was asked whether the accused complained of  

neck pain.   He stated that  she t old the doctor that she had 

pains on the side of  her neck.   When he quer ied her,  she said 

she was in court  and she was t i red.  

 He was adamant that  the accused did not  need any 

fur ther evaluat ion.   The court  hen ordered the t r ia l  to proceed.  

When cross-examinat ion resumed on that  day,  that is now the 

6 t h  November at 09:55, the swaying mirabi le  stopped.  That 

was just  an ear ly indicat ion of  her manipulat ive nature which 

was to come.  She was clear ly mal inger ing.   Drawing sympathy 

f rom the court .   Be that  as i t  may, cross-examinat ion was 

completed on that day.   That is Fr iday the 6 t h  November 2020.  

 As stated,  having watched the accused careful ly dur ing 

the t r ia l ,  her performance in the witness box can only be 

descr ibed as pathet ic.   She was a spectacular bad witness.   

Her evidence was vague and she tended to give long rambl ing 

and ir relevant answers.   She can r ight ly be descr ibed as a 

dis interested wi tness especia l ly  when confronted wi th 

incr iminat ing evidence.  

 She was also most evasive at t ime and quest ions of ten 

had to be repeated and she had then to be instructed by the 

court  to answer those quest ions.   She was also a contradictory 

witness who contradicted her own evidence as wel l  as her 



instruct ions.   At t imes her evidence was laughable and absurd 

and i t  was akin to a fairy tale.   Her version was not just  only 

improbable but  measured against  certain object ive facts,  such 

as the medical  evidence as to the poison ing and the 

sel f - inf l ic ted scratches, her version was nothing else than a 

pack of  l ies.  

 As stated ear l ier,  the evidence of  the accused was 

fraught with inconsistencies,  vagueness, contradictory, 

improbable and in fact  a ly ing version to such an extent tha t  

looking at  the meri ts and the demeri ts of al l  the witnesses that  

the version just  cannot reasonably possibly be t rue by any 

stretch of the imaginat ion.  

 Ms Scheepers in her heads of  argument in paragraph 4 

referred to certain improbabi l i t ies and I  quote f rom paragraph 

4.1:  

“4.1  I t  is  highly improbable that  al l  the witnesses 

for  the state falsely impl icated the accused.  Al l  the 

witnesses indicated that they never had any 

problems with the accused.  This can also be seen 

in the fact  that  Ms M M[…] answered to a quest ion 

put to her dur ing cross-examinat ion that  she is not  

saying that  the accused ki l led the chi ld.   She was 

only test i fy ing about what she exper ienced that  d ay.  

4.2  I t  is  respectful ly highly improbable that  the 

mother of  the deceased, L M[…] and the neighbour 

S S[…] planned the incident.   I f  they planned i t  as 

the accused wants the court  to bel ieve that  S […] 

has to rescue the deceased and get r id of accused, 

the deceased would not  have been ki l led.  

4.3  I t  is  respectful ly submit ted that  i t  is  fur ther 

highly improbable that  the accused was able to 

send messages to her s ister in Lesotho, but  not 

seek help f rom anyone else in South Afr ica who wi l l  

be able to help  her.  



4.4.   I t  is  highly improbable wi th respect,  that 

accused was forced to dr ink a concoct ion that  lef t  

her unconscious.   Dr Algabodian test i f ied that  i f  she 

swal lowed any substance that caused her to 

become unconscious,  she would have died,  i f  she 

did not  receive the ant ibodies.  

4.5  I t  is  respectful ly submit ted that  i t  is  highly 

improbable that  the accused would swal low the 

substance.  I t  is fur ther highly improbable that  she 

would dr ink a lot  of  the substance not knowing what 

i t  is .  

4.6  I t  is  highly improbable that  the at tackers wi l l  

know where to f ind any substances in the house 

that  can be used to poison the accused and then 

af ter  they prepared the substance, they wi l l  replace 

the containers on the exact same spots where they 

were in i t ia l ly found.  

4.7  I t  is  fur ther highly improbable that  the at tackers 

knew where to get  the bandages used to t ie around 

both the deceased and the accused mouth and neck 

respect ively.  

4.8  I t  is  highly improbable that  Siyabonga wi l l  

commit  th is offence to take revenge due to 

dissat isfact ion wi th money owed to him and then 

nothing was stolen dur ing the incident.    

4.9  I t  is  fur ther highly improbable that  S […] wi l l  

rescue the baby as part  of  the plan by him and the 

mother of  the baby, but  then ki l ls  the baby and 

leaves him inside the house”  

I  agree with the submissions in th is regard.   To that  I  would 

add a few more.  First ly,  i f  Lerato got  r id of her,  the accused, 

she could not  explain who would then look af ter the chi ld.   This 

is highly improbable.  

 When pressed about her reason why would L […] would 



want to get  r id of  her,  her answer being that  i t  was to rescue 

the chi ld and there is no reason therefore, she became 

extremely evasive and did not  want to answer the quest ion.  

 (2)   She conceded that  i t  was easier to f i re someon e 

than to k i l l  someone in her  own home, so i f  i t  was L […]’s plan, 

i t  is  improbable to embark on such a course.   The accused 

averment is improbable and false.  

 (3)   On the version of  the accused, she only heard S […] 

saying “knock,  knock.”   How she could recognise his voice 

f rom that is unconvincing and improbable.   She appears far  too 

keen to impl icate him as soon as possible.  

 (4)   Her assert ion that  when she heard S […],  she 

thought i t  might be M[…], the aunt ,  that has sent him to pick 

up something she forgot,  is a surpr is ing al legat ion and does 

not make sense.  Not only is i t  improbable,  but  she never 

test i f ied about that  in chief  nor was i t  put  to M […] the aunt.  

 (5)   She stated that  she had a long-sleeved pyjama top 

on.  How she could then feel  being stabbed I  f ind highly 

improbable especial ly as we now know, i t  was probably caused 

by a needle or pin and that i t  was only scratches.  

 (6)   The biggest improbabi l i ty of  al l  is  that  she opened 

up for  S[…] without asking what he wanted at  that  t ime, 05:00.  

Her answer that she opened, because “he is al lowed as a chi ld 

in the house” (and he was therefore t rusted),  f l ies in the face 

of  his subsequent  at tack on her.  

 (7)  The fact  that she f i rst  unlocked and opened the 

wooden door,  then saw the other two males,  but  yet cont inued 

to open the secur i ty door “quickly” ,  sounds highly improbable 

and nonsensical ,  especia l ly as she test i f ied the faces of the 

two unknown men changed once she had opened the burglar 

door.   

 (8)   Her assert ion that she only saw the knives when 

they were rushing her,  as they came in (and not ear l ier  when 

she opened i t ) ,  how she could see that only once she started 



running away, sounds simi lar,  h ighly improbable.   In any event,  

she has contradicted her evidence - in-chief  where she stated 

that  that she saw them with the knives al ready outside once 

she had opened the door.   She could not  explain the shi f t  f rom 

outside to inside the house as to when she saw the knives.  

Her answer when this contradict ion was put to her is not  only 

laughable but  improbable.   

 She compounded the improbabi l i ty of  the above 

scenar io by suddenly coming up with a descr ipt ion of these 

knives,  i .e.  that they were okapi c lasp knives.    

 (9)   Of course the knives landed her in even fur ther  

t rouble as she could not  explain the improbabi l i ty thereof 

where they were when she descr ibed them grabbing her at the 

wr ist  and she could not  say what had happened to the knives 

in the meant ime.  The fact  tha t  one of  them also held his hand 

over her mouth is even more improbable.   This scenar io of  

them holding her by her hands does not leave any possibi l i ty  

that  they could have knives at  that  stage.  

 (10)  The concoct ion she was forced to dr ink was 

smel l ing and bad, yet  she drank i t  a l l .   That is a highly 

improbable act ion.   The fact  that  the jug is nowhere to be seen 

on the photographs is just  another glar ing improbabi l i ty.  

 (11)  She could not  expla in the glar ing improbabi l i ty,  i f  

she was ly ing on the ground with her f ists held in f ront  of  her,  

how they were then able to “stab” her as she al leged she fel t  

i t .   

 (12)  We know now i t  was no t  stab wounds, but  

sel f - inf l ic ted scratches on the inside of  her arm.  I t  is  in any 

event improbable that  she could have sus tained them i f  her 

hands were held in f ront of  her as i f  she was defending hersel f  

as she al leged.  She could not  explain this .   In fact i t  can be 

factual ly found to be a l ie and her descr ipt ion must therefore 

fal l  by the way side as impossible.  

 She conceded i t  was put to S […] that  he and his f r iends 



came to the deceased place to rob them and she told her 

advocate so.  I  pause here to state that I  f ind this choice of 

words “ fr iends” interest ing.   Why would she descr ibe them as 

f r iends.   His f r iends were B[…] and T[…].  Yet apparent ly,  they 

were not there.   Quare,  who were they? 

 I t  was put to Siyabonga that  they went to the deceased 

place to rob and as stated,  she told her advocate so.   When 

asked why i t  was not put  as a result  of  taking revenge an d 

whether she told her advocate so,  she became extremely 

evasive and did not  want to answer the quest ion.   Clear ly i t  

was not  put  as such and as i t  is  such an important  part  of  her  

version,  the mere fact  that  i t  was not put ,  must lead to a 

negat ive credibi l i ty f inding in that  regard.  

 (14)  She could not  remember i f  her hands were t ied,  

which is already strange and improbable,  but  then she could 

not  expla in where the bandages came from.  Her answer that 

she did not  see is not  only improbable,  but  fa lse.   Th e 

bandages were clear ly there.   See EXHIBIT C, photograph 27 

as wel l  as the fact  that the bandage around the mouth of the 

deceased was never disputed in evidence.   

 (15)  Her total ly inabi l i ty to explain why she did not  cal l  

for  help or contact  the pol ice.   Her answer being “I t  d id not  

come to my mind.”   I t  is  so r id iculous,  i t  must be rejected.   Her 

reference and concern for the baby is bel ied by the whatsapps 

as there is absolutely not  reference to the baby in i t .   Not 

much needs to be said as to her explanat ion that the word 

“blackmai l”  in EXHIBIT H, was meant to be an at tack.   I t  is  

rejected out of  hand as to be improbable and false.   In fact,  I  

f ind i t  is  a l ie.   The fac t  that  the “blackmai l”  is  used in the 

vernacular,  she could not  expla in as wel l  as the fact that  there 

was no reference to S […]’s name being ment ioned in the 

Whatsapp, EXHIBIT H.  The fact  that  according to her,  nei ther 

M[…] or L[…] asked her where the chi ld is,  cannot be t rue, as 

i t  is  just  not  reasonably possibly t rue.  I t  is  so improbable.  



 There are far  more improbabi l i t ies,  but  the above would 

suff ice.   Ms Scheepers in paragraph 5 of  her heads of 

argument,  br ief ly deal with some contradict ions in the ve rsion 

of  the accused.  I  quote f rom paragraph 5.1 to paragraph 5.3:  

“5.1  accused version that  the mother of  the 

deceased, planned this incident was never put  to 

any of  the witnesses in order for  them to answer to 

i t .  

5.2  the accused test i f ied that  the wi tness S S[…] 

stayed in the ki tchen whi le the other two men 

fol lowed her to the bedroom and that  he only came 

to the bedroom later,  carry ing a jug f i l led with a 

substance which he gave to the two men to give to 

her.   That was never her instruct ion to her le gal 

representat ive as i t  was put to the witnesses that  al l  

three men fol lowed her to the bedroom and that 

S[…] was the one that  forced her to dr ink the 

substances.  

5.3  i t  was accused instruct ions to her legal 

representat ive which instruct ion was put  to th e 

witnesses that accused does not know how she 

sustained the in jur ies on the her arms.  The 

accused however test i f ied that  whi le the men were 

busy forcing her to dr ink the substance, i t  fe l t  l ike 

she was stabbed by a sharp object . ”  

I  agree with these submissions made by Ms Scheepers and I  

f ind accordingly.   I t  is  s igni f icant that  both in respect of  M […] 

and L M[…], both were adamant that the accused used the 

word poison in descr ibing what she was forced to dr ink.   By 

the t ime she test i f ied,  she stayed very far  away from the word 

poison and said she was forced to dr ink a l iquid or words such 

as a concoct ion.   

 Clear ly i t  is  an inference, because she was now aware 

of  the medical  evidence in that  regard as to the ingest ion of  



poison.  In fact,  i t  is  not  only s igni f icant,  but  once again,  she 

clear ly told the court  a l ie.   I  reject  her whole version of  being 

at tacked by S[…] and his two fr iends on the morning of  18 

October 2019 just  af ter  05:00 and that  she was forced to dr ink 

poison.  

 I  reject  her version of  being forced to dr ink anything and 

especia l ly not  poison by S […] and his cohorts.   I  reject  her 

version that  she was ever  at tacked by knives and that  caused 

the in jur ies to her arms on the inside.   There were no knives.  

The court  f inds that  as a fact .   I  f ind  that  the wounds on her 

arms were sel f - inf l ic ted and on a balance of  probabi l i t ies was 

caused by the needle v is ible in photograph 6 – 8 of EXHIBIT 

D.  I  reject  her version that  S […] kidnapped and took the 

deceased from her bed and out of  the house.  I  foun d that 

S[…] was not there and was in fact  at  his home sleeping.  

 I  reject  her version that  the accused ever lost  

consciousness al though I  must state that under 

cross-examinat ion,  she vaci l lated so much between whether 

she had lost  consciousness or not ,  tha t  i t  was not c lear exact ly 

what she was try ing to say to the court .   

 I  re ject  her version that  she was not seen outside the 

house at  14:30 on 18 October 2019 by T P N […].   I  f ind that 

she was there dressed in a short -s leeved T-shir t .   I  speci f ical ly 

f ind that  stepping back and looking at  al l  the evidence in  

total i ty,  that  accused del iberately l ied about the fol lowing:  

Being at tacked by S[…] and his f r iends,  that she was forced to 

dr ink a poison, that  she was injured in the at tack on the inside 

arms by the at tackers.   That S […] kidnapped the chi ld,  that  

she did not  know that  the deceased was st i l l  in the house and 

that  she l ied about  causing the death of  the deceased.  

 I  then need to make some f indings:   As to  that  th is case 

is based on circumstant ial  evidence.  Before I  ever do that ,  I  

need to set  out  the legal posi t ion deal ing with c ircumstant ial  

evidence as wel l  as the proof of  intent  and mot ive.  



 I  f i rst  deal with c ircumstant ial  ev idence.  (1)  

Circumstant ial  ev idence is  not  necessar i ly of  less value that  

direct  evidence.  In certain c ircumstances, i t  can carry more 

weight than direct  evidence.  See in this regard,  State v 

Tshabalala  1966 (2) SALR 297 (AD) at  299B – C.  (2)   

Deduct ions are made from circumstant ial  evidence and 

therefore logical  rules must be fol lowed in order to avoid 

speculat ion.   (3)  The court  must not  consider each 

circumstance in isolat ion.   In Rex v de Vi l l iers  1944 (AD) 493 

at  508 – 9,  Davis AJ of Appeal was reported to have said the 

fol lowing:  

“But I  should not  leave this point  without deal ing 

short ly with an argument pressed upon us by Mr 

M[…],  that  in a case depending on circumstant ial  

evidence, ‘ the court  must take each factor 

separately,  and, each of  them is possibly consistent  

with innocence, then i t  must discard each in turn ’  

This argument is fal lac ious.   

I t  is  in the f i rst  place  inconsistent  with my brother  

Watermeyer in Rex v Blom  1939 (AD) at  p 202: 

‘The proved facts should be such that  the y exclude 

every reasonable inference from them, save that 

one sought to be drawn. ’   

I t  is  not each proved fact  that  must exclude al l  

other evidence, the facts as a whole must do so.    

 

I  then refer to the quotat ion of  Best Evidence  the 5 t h  

edi t ion:  

‘Not to speak of  greater number;   Even two art ic les 

of  c ircumstant ial  evidence- though each taken by 

i tsel f  weigh but as a feather,  jo in them together,  you 

wi l l  f ind them pressing on the del inquent with the 

weight of  a mi l l -stone…  I t  is of  the utmost 

importance to bear in mind that  where a number of 



independent c ircumstances point  to the same 

conclusion,  the probabi l i ty  of  the justness of  that 

conclusion is not  the sum of a s imple probabi l i t ies 

of  those circumstances, but  the compound result  of  

them. ’  

See also Evans  in respect of  Pothier  on Obl igat ions  (paragraph 

2.242 and Wil ls on Circumstant ial  Evidence 7 t h  Edi t ion page 

46):  

“The court  must not  take each circumstance 

separately and give the accused the benef i t  of  any 

reasonable doubt  as to the inference to be drawn 

from each one so taken.  I t  must careful ly weigh the 

cumulat ive effect of  al l  of  them together,  and i t  is 

only af ter  i t  has done so  that  the accused is ent i t led 

to the benef i t  of  any reasonable doubt,  which i t  may 

have as to whether the inference of  gui l t  is  the only 

inference which can reasonably be drawn.  To put 

the matter  in another way;   the Crown must sat isfy 

the court ,  not  at  each separate fact  is inconsistent  

with the innocence of  the accused, but  that  the 

evidence as a whole is beyond reasonable doubt 

inconsistent  with such innocence.”  

This is al l  st i l l  a quotat ion f rom Rex v de Vi l l iers 1944. 

 (4)  When reasoning by way of  inference, there are:  

“There are two cardinal  rules of  logic”  

Which have to be fol lowed, as set out  by Watermeyer,  Judge of  

appeal in Rex v Blom  1939 (AD) 188 at  202 – 203: 

 “ (1) .   The inference sought to be drawn must be 

consistent  with al l  the proved facts.   I f  i t  is  not ,  the inference 

cannot be drawn.  

 (2) .   The proved facts should be such that they exclude 

every reasonable inference from them save the one sought to 

be drawn.  I f  they do not exclude other reasonable infe rences, 

then there must be a doubt whether an inference sought to be 



drawn is correct . ”  

 (5) .   The appl icat ion of  these rules was re inforced by 

Smal lberger,  act ing judge of  appeal ,  as he then was in State v 

Mtsweni  1985 (1) SALR 590 (AD) at 493E:  

“ [Afr ikaans] [02:08:57]”  

The opmerkings  f rom Lord Wright  in Caswel l  v Powel l  Duff ryn 

and Associated Col l iers Limited  (1939) 3 Al l  England Reports 

722 at  733:  “ [Afr ikaans]  [02:09:40]”   

“ Inference must be careful ly dist inguished from 

conjecture or speculat ion.   There can be no 

inference unless there are object ive fact  f rom which 

to infer the other facts which is sought to be 

establ ished.  In some cases the other facts can be 

inferred with as much pract ical  certainty as i f  they 

had been actual ly observed.  In other cases, the 

inference does not go beyond a reasonable 

probabi l i ty,  but i f  there are no posi t ive proved facts 

f rom which the inference can be made, the method 

of  inference fai ls and what is  lef t  is  merely 

speculat ion or conjecture.”  

Then further on, the same quotat ion at  594 of  the Mtsweni  

judgment [Afr ikaans] [02:10:50]  

 In other words the mere fact  that  the accused  is found 

to be a l iar  does not  necessar i ly  mean he has commit ted the 

offences.  I  then turn to deal w ith fur ther aspect as to the proof 

of  mot ive and I  refer  here to the wel l -known minor i ty judgment 

of  Malan, AJA in Rex v Mlambo  1957 (4) SALR 727 (AD) where 

he is reported to have said the fol lowing about the proof of 

intent  in such circumstances at  737 C to F: 

“Proof of  mot ive for  commit t ing cr ime is always 

highly desirable,  more especia l ly so where the 

quest ion of  intent ion is an issue, Fai lure to furnish 

absolute ly convincing proof thereof,  however,  does 

not present an insurmountable obstacle because 



even i f  mot ive is held not  to have been establ ished, 

there remains the fact that an assault  of  so 

gr ievous a nature was inf l ic ted upon the deceased 

that  there have resulted ei ther immediately or  in the 

course of  the same night .   I f  an assault   “using the 

term in i ts  widest  possib le acceptat ion is commit ted 

upon a person which causes death,  ei ther 

instantaneously or  within a very short  t ime 

thereafter  and no explanat ion is given of  the nature 

of  the assault  by the person whose knowledge i t  

solely l ies,  a court  would be ful ly just i f ied in 

drawing the inference that  is was of  such an 

aggravated nature that  the assai lant  knew or ought 

to have known that  death might resul t .   The remedy 

l ies in the hands of  the accused person and i f  he 

chooses not to avai l  h imself  thereof,  he has only 

himself  to blame i f  an adverse verdict  is given.”  

Then at  738 a-d:  

“ in my opin ion,  there is no obl igat ion upon the 

crown to c lose every avenue of  i ts  escape which 

may be said to be open to an accused.  I t  is 

suff ic ient  for the Crown to produce evidence by 

means of which such a high degree of probabi l i ty is 

raised, that  the ordinary reasonable man, af ter 

mature considerat ion,  comes to the conclusion that 

there exists no reasonable doubt that  an accused 

commit ted the cr ime charged.  He must in other 

words,  be moral ly certain of  the gui l t  of  the 

accused.  An accused`s c laim to the benef i t  of  

doubt  when i t  may be said to exist ,  must not  be 

der ived f rom speculat ion,  but  must rest upon a 

reasonable and sol id foundat ion created ei ther by 

posi t ive evidence or gathered f rom reasonable 

inferences which are not  in conf l ict  wi th,  or 



outweighed by,  the proved facts of  the case.  More 

over i f  an accused del iberately takes the r isk of 

giv ing false evidence in the hope of  being  

convicted of  a less ser ious cr ime or even, 

perchance, escaping convict ion al l  together and his 

evidence is declared to be false and ir reconci lable 

with the proved facts,  a court  wi l l ,  in sui table cases, 

be ful ly just i f ied in reject ing an argument that 

notwithstanding that  the accused did not  avai l  

h imself  of  the opportuni ty to mit igate the gravi ty of 

the offence, he should nevertheless receive the 

same benef i ts as i f  he had done so.”  

Ms Scheepers,  Mr Maimela I  need another 15/20 minutes.   Can 

I  proceed or must we adjourn at  th is stage?  

MS SCHEEPERS:   I  have no object ion i f  we proceed M'Lord.  

MR MAIMELA:   I  have no object ion M'Lord.  

COURT:   Thank you.  

 I  then turn to make the fol lowing factual  f indings:  

 1.   Accused was the only person in the house with the 

deceased short ly af ter 05:00 on the morning of  18 October 

2019.  She was found in her bedroom at 16:00 that same day.  

Her hands were not t ied and her upper body was naked.  

 2.   The deceased was found in a storeroom marked A1 

in EXHIBIT C,  immediately adjacent to the bedroom of the 

accused, marked ‘B’ in the sketch plan  EXHIBIT C.  He was 

found there by Mir iam Mnguni soon af ter  16:00 on 18 October 

2019.  The deceased was ly ing on the f loor.  

 3.   There was a bandage around the mouth of the 

deceased to the back of  the head of  the deceased.  

 4.   The deceased died of  a f ractured neck with asphyxia.  

 5.   The cause of  death was caused by external pressure 

suppl ied to the mouth and neck area.  

 6.   There were no signs of  poisoning found in the 

deceased body at  the post -mortem.   



 7.   Death would have ensued very quickly with the 

f racture. With asphyxia i t  would be less than three minutes.   I f  

there is a combinat ion of  the f ractured neck an asphyxia the 

t ime would be less than three minutes.  

 8.   The house was locked and the keys  were found 

inside on the f loor marked ‘X’ on photograph 3 of  EXHIBIT C.  

 9.   Nothing was missing or stolen f rom the house.  

 10.   The bl inds and curtains at  the f ront  of  the house 

was closed.  They were usual ly opened by the accused.  From 

the window, to the lef t  of  the house vis ible in photograph 1 of 

EXHIBIT C, i f  you scream from there,  you wi l l  be heard.  

 11.   A bandage was found around the neck of  the 

accused and this bandage is v is ib le on the f loor next  to where 

she was found next  to the cupboard in photograph 27 of 

EXHIBIT C.   

 12.   The accused was found praying saying “God what is 

i t  I  have done?”  

 13.   Both the bandages  found around the mouth of the 

deceased, around the neck of the accused and on the f loor 

next  to the accused, came from a cupboard in the room of the 

accused.  

 14.   The accused was found to have sel f - inf l ic ted 

scratch marks on the inside of  her arms.  The needle v is ible in 

photograph 4 of  EXHIBIT D was found in her room stuck inside 

her bed.  

 15.   The accused was found not to show any signs of 

poisoning.   She was not poisoned.  

 16.   S[…] and his two fr iends did not  at tack her on the 

morning of  18 October 2019 just  af ter  05:00.  The deceased 

was not k idnapped and taken by S S[…].  He and his two 

fr iends were not in the house at  the t ime.  The court  f inds he 

was at  home sleeping.  

 17.   Accused was seen at  14:30 on 18 October 2019 

outside the house at […] Street […] by Tshwarelo Petunia 



Ntul i .   Accused was wear ing a short -s leeved T-shir t  and was 

physical ly normal.  

 18.   She sent Whatsapp messages, the f i rst  at  06:29 on 

18 October 2019 as per EXHIBIT H and the t ranslat ion, 

EXHIBIT H2. (This is just  a remark.   The contents of  these 

whatsapps are ominous.  They for  example refer to the word 

“blackmai l” ,  but  there is no explanat ion given therefore.   The 

court  cannot make any f inding in that  regard. )  

 19.   The accused l ied to M[…] and L M[…] about being 

at tacked by S S[…] and two fr iends at  05:00 on the morning of 

18 October 2019.  She l ied about being forced to dr ink poison 

and or being poisoned.  She l ied about the deceased being 

kidnapped by S S[…].  She l ied about being injured on her 

inside arms and she l ied about the knives.   She also l ied about  

not  being outside the gate at  14:30 on 18 October 2019.  

 Bear ing in mind al l  of  the above, the only reasonable 

inference from the proved facts to the exclusion of  al l  other  

inferences is that the accused and she alone is responsib le for 

the death of  the deceased.  

 I t  matters not that  there appears to be no clear mot ive 

and that  i t  is  not  known exact ly how the deceased was ki l led 

as our law does not require the same.  The contents of 

EXHIBIT H, the screen grab of  the Whatsapp messages and H2 

the t ranslat ion thereof,  is ominous.  

“My heart  bleeds.  I t  is  bet ter  I  d ie than being 

blackmai led.”  

 She later  refers to her dead corpse and also refers to 

boys being paid.   The word blackmai l  a lso appeared in the 

vernacular.   Usual ly blackmai l  and kidnapping is found hand in 

hand, but  there is no explanat ion by the accused in this regard 

as she does not even use the word kidnapping in EXHIBIT H.  

 With reference to the ear l ier  case of  Rex v Mlambo ,  the 

accused had the key in her pocket to tel l  the court  what real ly 

happened.  She chose not do so and she must now suffer  the 



consequences thereof.  

 As to the form of  at tent ion,  according to Dr Beccia who 

performed the post -mortem examinat ion EXHIBIT B, external  

pressure must have been appl ied to the mouth and neck area 

but he states more in favour of the neck.  With a f racture to 

the neck,  death would have ensued very quickly and with 

asphyxia,  up to three minutes.   A combinat ion thereof would 

take less than three minutes.   Bear ing that  in mind, the only 

form of  mens rea can be that  of  dolus directus .   In this regard  

I  refer  to the case of  Rex v Lewis  1958 (3) SALR 107, a 

judgment of  the appel late div is ion.    

 This case deals with strangulat ion and I  quote f rom a 

judgment of  Malan, Judge of  appeal:  

“ I f  death had been caused by strangulat ion,  i t  would 

have involved the appl icat ion of  pressure to the 

windpipe for a per iod of  f rom three to f ive minutes 

and would have had to be suff ic ient ly severe to 

exclude air  f rom the lungs completely for  that 

per iod.”  

I  then quote fur ther with reference to the act ions of  the 

accused.  In that  case, Malan, Judge of  appeal stated fur ther:  

“His decis ion to apply pressure to the throat,  was 

therefore,  a del iberate act designed to be effect ive 

and in order to be effect ive,  i t  had of  necessi ty to 

be severe,  cont inuous and of  some durat ion.”  

Momentary seizure fol lowed by immediate release  

would obviously have served l i t t le or  no purpose. ”   I  

quote further:  

“The inherent danger of  the appl icat ion of  pressure 

to the throat and neck for even a very br ief  per iod,  

must be present to the mind of  even the most dul l  

wi t ted indiv idual and, apart  f rom explanat ion,  in 

performing such an act ,  the assai lant  ei ther real ises 

this,  or recklessly disregards i t 's  probable 



consequences. The appl icat ion of  pressure 

manual ly  as in the case before us is an aggravat ing 

circumstance, because the assai lant  throughout not 

only ful ly  al ive to the degree of  force exe rted by him 

he is,  by reason of his manual contact  with the 

throat,  warned of  the vict ims react ion to the 

pressure appl ied.”  

 The accused has been charged with murder in respect 

of  count 1 read wi th the provis ions of  sect ion 51(1) of  Act  105 

of  1997.  That  means planned or premeditated murder.   On the 

facts before me and Ms Scheepers and Mr Maimela,  both 

concede this,  I  f ind that  there has not been any planning .  A 

convict ion of  murder read with the provis ions of  sect ion 51(2) ,   

that  is murder other than planned murder of Act  105 of  1997 , 

should fo l low.   

 As to the second count,  there can be no doubt that the 

accused should be convicted of  defeat ing or obstruct ing the 

course of  just ice.   Accused must stand.  

 Ms T[…], you are convicted of :  

(1) Murder read with the provis ions of  sect ion 51(2) of 

Act  105 of  1997.   

(2) Defeat ing or obstruct ing the course of  just ice.  
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