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[11  The applicants have approached court for leave to appeal in terms of
Uniform Rule 49 (1) (b) and (d) and s 17 of the Superior Courts Act, 10 of 2013
(“the Superior Courts Act"), to the Full Court of this Division, against the whole
of the judgment and order, including the order for costs, dated 9 September
2020 under the above case number, dismissing the applicants’ urgent

contempt of court application,

[2] The salient provisions of s 17 of the Superior Courts Act, on which the
applicants have brought this application are contained in sub-sections (1) and

(6) and provide as follows -

“17 Leave o appeal

(1) Leave to appeal may only be given where the judge or judges

concernad are of the opinion that-

{a) (i} the appeal would have a reasonable prospect of

SBUCCESS, O

(i) there s some other compelling reascn why the
appeal should be heard, including conflicting

judgments on the makier under consideration,

(=} the decksion sought on appeal does not fall within the ambit of

section 16 (2) (&), and

fcl wihera the decision sought to be appealad doas not dispose
of all the isswes in the case, the appeal would lead o a just

and prompt resolution of the real issues between the parties



(&) {a) If leave is granted under subsection (2) fa) or (B) to appeal
against a decizion of a Division as a court of first instance
consisting of a single judge, the judge or judges granting
leave must direct that the appeal be heard by a full court of

that Division, unless they consider-

(i) that the decision to be appesled involves a question
of law of importance, whether because of its genaral
application or otherwize, or in respect of which &
dacision of the Supreme Court of Appeal is required

o resolve differences of opinion; or

{In) that the edministration of justice, either generally or in
the particular case, requires consideration by the
Supreme Court of Appeal of the decision, in which
case they must direct that the appeal be heard by the
Supreme Court of Appeal.”
[3] For the reasons that follow hereunder, my opinion is that the appeal has

no reasonable prospect of success; or that there is some other compelling

reason why the appeal should be heard.

[4]  The leave to appeal application emanates from the order and judgment
| handed down on 9 September 2020, against the applicants following their
urgent application seeking an order for the respondent, Mr Alfred Mokoditoa,
to be found in contempt of the court order granted by Ranchod J on
27 November 2019 by virtue of the respondent having published defamatory
statements of and concerning the applicants via email and Twitter during the

period 19 March 2020 to 20 July 2020, in contravention of the said court order.



In essence, the applicants sought an order committing the respondent to a

period of imprisonment as to be determined by the court.

[5] It need to be stated that the urgent contempt application was the second
contempt application which the applicants had launched against the
respondent emanating from the same court order of Ranchod J. The first
contempt of court application was decided by Mnggibisa-Thusi J on 16 March

2020, whereat the respondent was found to be in contempt of that court order.

[6]  Inopposing the urgent application, the respondent had raised a defence
on the merits and several points in limine. Of the in limine points taken by the
respondent, | was of the view that the one relating to the non-compliance with
the provisions of s 18 of the Superior Courts Act would be dispositive of the
urgent applicant. The urgent application was as a result decided on the issue
of whether the applicants have complied with the provisions of s 18 of the
Superior Courts Act. Having considered the papers before me and the
arguments, for and against, made by the parties | concluded that the applicants
have not complied with the requirements of s 18 of the Superior Courts Act in
that the filing by the respondent of a Petition to the Supreme Court of Appeal
suspended the execution of Ranchod J's order and that the applicants had not

applied to uplift such suspension.’

[7]  An underlying question to this main question above was whether the
provisions of s 18 of the Superior Courts Act applied to contempt of court

proceedings, the applicants having contended that the said provisions do not

! Section 18 (6} of the Superior Courts Act.



apply based on the ground that an order of court once granted should be
obeyed, even if it is wrong, until set aside by a court of law. The applicants had
fortified their argument, in this regard, by referring to the judgment of the
Supreme Court of Appeal in Clipsal Ausfralia (Ply) Lid & Others v GAF
Distributors & Others,? wherein it was held that the High Court's exercise of its
discretion to stay a contempt application pending an application for the review
of the registration of the design that was contended for, was not justified, in
that, the order that was granted was to be obeyed even if it was thought to be

wrong.

[8]  Inmy judgment, | found this case to be of no application to the present
matter because that case dealt with the stay of an application for contempt of
court rather than the suspension of the execution of a court order as envisaged
in s 18 of the Superior Courts Act. | found as a result that the provisions of s 18
of the Superior Courts Act applied, hence the need to uplift the suspension. A
contempt of court order is a court order which is also suspended when an

application for leave to appeal is instituted.

[9] In this court, the applicants seek that they be granted leave to appeal
against the second contempt judgment, including the order for costs, to the Full
Court of this Division and that the costs of the application for leave to appeal,
including the costs occasioned by the employment of two counsel, be costs in

the appeal.

! 2010 (2) 5A 289 (5CA).



[10] The issues the applicants seek to be determined on appeal are, whether
the subsequent filing of a Petition for leave to appeal to the Supreme Court of
Appeal retrospectively clothe a party with impunity for his earlier conduct where
he is in contempt of court; and whether a court order is automatically
suspended by s 18 of the Superior Courts Act for the intervening period prior
to which an application is brought in terms of s 17 of the Superior Courts Act.
In other words — is a party, in whose favour an order or judgment is given,
automatically precluded from executing on the order or judgment for a period
of one month, in the circumstances, irespective of whether the other party
lodges an appeal or not in terms of Section 17 of the Superior Courts Act? The
question being whether the order or judgment has no effect during the

intervening period.

[11] As earlier stated, the issue that fell for determination before me was that
of non-compliance with the provisions of s 18 of the Superior Courts Act. | agree
with the argument by the respondent's counsel that the first issue the applicants
want to raise on appeal was never raised before me at the hearing of the urgent
application and can, in the circumstances, therefore, not be the subject of the

appeal in this matter.

[12]  Furthermore, even if | were to consider the question, in my view, such a
guestion does not arise in the circumstances of this case. The respondent filed
leave to appeal against the order or judgment of Ranchod J on 27 November
2019 which immediately suspended the execution of that judgment. Even
though the application for leave to appeal was dismissed, the suspension

continued to operate in the event of further applications for leave to appeal to



the Full Court andfor the Supreme Court of Appeal. The respondent, in this
instance, is now challenging the order or judgment of Ranchod J before the
Supreme Court of Appeal as it is believed that the Supreme Court of Appeal
might arrive at a different conclusion. The execution of the judgment thus

remains suspended.

[13] The upshot is that should the order or judgment of Ranchod J, be set
aside by the Supreme Court of Appeal, the subsequent order per Mngibisa-

Thusi J relating to contempt of court will automatically fall away.

[14] The second ground of appeal, of whether a court order is automatically
suspended, does not avail the applicants of the relief they seek. The argument
that court orders must be obeyed, even if they are thought to be wrong, until
set aside by a court of law, is trite. Section 18 of the Superior Courts Act,
however, provides an exception to the general rule. The section suspends the
execution of an order granted by a court as soon as the order or judgment
becomes the subject of an application for leave to appeal. The default position,
as such, is that once an application for leave to appeal has been launched, the
execution of a court order is suspended. In order to execute such an order,
leave for its execution must be granted on a substantial application to the court.

It is common cause that, in this instance, no such leave has been applied for.
[15] | conclude, therefore, that leave to appeal should be refused.

[16] Both parties have applied in case of success to be awarded costs
including costs of two counsel, The respondent being the successful pary is

entitled to costs including costs of two counsel.



[17] The application for leave to appeal is dismissed with costs including

costs of two counsel,
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