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tU The appellant, who was represented in the court o guo, was charged in the Regional Court for

the Regional Division of Ekurhuleni South sitting at Benonl of one count of housebreaking with intent

to steal and theft.
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t2l The appe,ant preaded guirty as charged having indicated to the court that he understood the
charge' with the reave ofthe court, counserforthe apperant then read into the record the statement
prepared in terms of section 112(2) ofAct5l. of 7977 inwhich he admitted that on 3 February 2019
at Pitfontein he unrawfury and with intent to stear broke and entered the premises of oK Furniture
stores' He admitted further that he unlawfully and intentionally stole the items mentioned on the
charge sheet

5 years.

13] He exprained in the statement that he removed a corrugated iron sheet from the roof to gain
access into the premises and stole three laptops. He was confronted by security guards and arrested
for the theft of the raptops which were at the time in his possession. The prea was accepted by the
prosecutor.

14) The appe'ant was sentenced to g years imprisonment of which 2 years were suspended for 5
years on condition that the apperant was not found guirty of any offence involving theft or attempted
theft or possession of storen properties or receiving storen Boods during the period of suspension. He
was also declared unfit to possess a firearm in terms of section 103(1) of the Firearms contror Act 60
of 2000' The MaSistrate arso informed the apperant that he was effectivery jairing him for a period of

t5l The appelant sought reave from the Magistrate to appear his sentence and in particurar, the
order that he would have to serve an effective G years in prison. The apprication was dismissed. on
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petition, leave to appeal against sentence was granted.



t6] The appellant's personal circumstances were placed before the court o quo. They are that the

appellant, who was a single man of 37 years, had one child of 11. At the time of his arrest, he was

employed as a security guard earing R3 150,00 per month. He had a grade 11 gualification and had

spent 17 days in custody awaiting the finalisation of his trial.

l7l ln miti8ation, it was brought to the court's attention that the appellant had pleaded guilty and

taken responsibility for his actions. He was also a first offender. Furthermore, the stolen goods were

recovered in a good condition.

t8l The appellant submitted that the Magistrate in the court d quo had misdirected himself in

sentencing the appellant and suspending a portion of the sentence

t9] Section 73(1)(a) of the Correctional Services Act 111 of 1998 provides that a sentenced

offender remains in a correctional facility for the full period of the sentence. The Magistrate

sentenced the appellant to 8 years imprisonment of which 2 years are suspended for 5 years on

conditions. He furthermore informed the appellant that he is effectively sending him to jail for a

period of 6 years.

t10l The court takes note of the sentence imposed by the Magistrate. lt means that the suspended

part of the sentence will lapse while the appellant is still in prison. We are of the view that the period

of suspension therefore serves no purpose at all. Accordingly, we uphold the appellant's appeal in

respect of the misdirection in respect of the suspension of a portion of the sentence.
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[11] Furthermore, the appellant submitted that the sentence imposed was shockingly harsh and

disproportionate given the mitigating circumstances which were brought to the court's attention.

l12l lt is trite law that sentence is pre-eminently at the discretion of the trial court. The court of

appeal may interfere with the sentencing discretion of the court of first instance if such discretion had

not been judicially exercised. Marais AJ in the matter of S v Malgasl observed that:

"A court exercising oppellote jurisdiction connot, in the absence of material misdirection by

the triol court, opprooch the question of sentence os if it were the trial court and then

substitute the sentence arrived at by it simply because it prefers it. To do so would be to usurp

the sentencing discretion of the triol court. Where o moteriol misdirection by the triol court

vitiotes its exercise of thot discretion, on oppellate court is ol course entitled to consider the

question of sentence afresh- ln so doing, it ossesses senten ce as if it were d coutt of the first

instance ond the sentence imposed by the tridl court hos no relevonce. As it is soid, an

appellate court is at lorge. However, even in the obsence of moteriol misdirection, an

oppropriote court may yet be justified in interfering with the sentence imposed by the court.

It moy do so only where the dispority between the sentence of the triol court and the sentence

which the oppellote court would have imposed hod it been the triol court is so morked thot it

con properly be described os'shocking','startling'or'disturbingly inoppropriate'. tt must be

emphosized thot in the lotter situation the oppellote court is lorge in the sense in which it is ot

large in the former. ln the latter situation, it moy not substitute the sentence which it thinks

oppropriote merely becouse it does not occord with tbe sentence imposed by the triol court or
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becouse it prefers it to that sentence. lt may do so only where the dilference I so substontiol

thot it attrocts epithets of the kind I hove mentioned."

[13] When imposing sentence, a court must try to balance the nature and circumstances of the

offence, the circumstances of the offender and the impact that the crime had on the community, lt

must ensure that all the purposes of punishment are furthered. lt will take into consideration the

established main aims of punishment being deterrence, prevention, reformation and retribution.

s v zinn 1959 (2) SA 537 (A)

[14] This approach was followed by the court in the matter of S v Rabie2 where Holmes JA said:

"Punishment should fit the criminol os well os the crime, and be foir to society, ond be blended

with o meosure of mercy dccording to the circumstonces."

[15] lt is accepted by this court that the crime the appellant has been convicted of is a serious one.

The Magistrate's judgment was noted wherein he commented that the appellant had earned far lower

than the minimum wage. However, it was not a reason for the appellant to break into the store. We

have also noted the case law brought to our attention by the appellant In respect of similar cases but

where the mitigating circumstances were far worse than those of the appellant. Accordingly, we are

of the view that the Magistrate had misdirected himself in sentencing the appellant.
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[16] Therefore, the appeal is upheld and the whole sentence is set aside and replaced with the

following sentence:

1. ln terms of the provisions of Section 275(1)(b) of Act 51 of 1977 the appellant is sentenced to

5 years imprisonment of which 2 years are suspended for 5 years on condition that he is not

found Builty of any offence involving theft or attempted theft or possession of stolen goods

or receiving stolen goods or housebreaking with intent to commit theft;

2. ln terms of the provisions of Section 103(1) of Act 60 of 2000 the appellant is declared unfit

to possess a firearm;

3. The order is antedated to 20 February 2019.

MOKOSE J

Judge of the High Court of

South Africa, Gauteng

Division, PRETORIA

I agree and is so ordered

SA

Judge of the High Court of

South Africa, Gauteng Division,

PRETORIA
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