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INTRODUCTION:

The Applicants have applied to thi§ Court for an order in the following terms:

[1] That the Applicant’s non-cofnpliance with the Uniform Rules of Court
relating to service of process:‘j and time frames be condoned and that the

application be heard as one of urgency in accordance with Rule 6(12)(b);

[2] That it be declared that:

2.1  the first applicant is the only appointed business rescue practitioner

of the first respondent: -
. [ ; :
P

2.2  the second appliéant haEs: been duly appointed as the first applicant’s
assistant and asj juﬂiqr' business rescue practitioner of the first

respondent;




31

[4]

[3]

2.3 the second and third respondents have not been duly appointed as

business rescue practitioners for the first respondent;

por
;!

2.4 the second and third respondents are not the business rescue

practitioners of the first respondent;
i

That the second and third respondents be interdicted from purporting to act

or to act on behalf of the first respondent as business rescue practitioners;

That the eighth respondent be ordered to reflect the first and second

applicants as the business rescue practitioners of the first respondent, and

no one ¢lse;
That the second respondent and the third respondent each be ordered to:

5.1 hand lto the applicénjts all correspondence, communications,
memoranda, determinations and all other documents in whatsoever
format produced by them or received by them or sent to third parties,
including affected persons of the first respondent during the period

that each gave out to be a business rescue practitioner of the first
: P i

o
respondent; - o

5.2 pay over all funds reéeii?yed by them on behalf of the first respondent

and held or c'ontljolledftf}y them in any bank account allocated to the

|
|

first respondent;



6]

5.3

54

provide a written reconciliation detailing all financial transactions
that they entered into ofp behalf of the first respondent during the
period 18 September 2018 to date together with all source

documents;

provide a comprehensive and detailed report as contemplated in
sectipn 132(3)(a) of the Companies Act 71 0£ 2008 for the period 18
September 2018 to date detailing all actions that they undertook with

respect of the first respondent;

ey

That the fourth and fifth respondents be ordered to:

6.1

6.2

6.3

hand to the applicant all books and records pertaining to the first

respondent whether in hard copy format or in electronic format;

in the event that any book or record is no longer in their possession,
to state the whereabouts of such document by identifying such
document, the date and time on which it was transferred to another

person and the identity of such person;

: i
deliver. a statement of affairs of the first respondent as contemplated
: c

i .
in section 142(3) of the Companies Act 71 of 2008 containing
; . . O

particulars of the items listed in subsections () to (£’
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(8]

[9]

[10]

That the sixth respondent be ordered to:

7.1  pay any and all funds currently held in ABSA Bank account numbers
4094464171 and 4096659166 into the first applicant’s business bank
account opened in relation to the first applicant under First National

Bank account number'62927243238;

7.2  immediately pay over all and any funds that may be deposited into
the said ABSA accou'ritf_nurnbers into the said First National Bank

account number as and when such payments are received;

That the said second to Six;th respondents provide the information,
documents, reports and decla:iréltions set out above to the applicants at the
address of their attorney of rgecbrd set out below and to the registrar of this
Honourable Court within tenidéys of the date of any order made herein and

to confirm on oath that they have complied with the said obligations;

That the applicants be authorised to within ten days of the aforesaid date
deliver a supplementary foxzn@ing affidavit dealing with the documents,
information and reports afor'eizaid and authorizing them to seek further or

alternative relief} ‘ JI
S

: ; ‘
That the second and third respondents be ordered to pay the costs of this
application oﬁ the scale of a,tt;ojﬂ%ney and own client, the one paying the other

to be absolve;i and that all ot her respondents be ordered to pay the costs of
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[12]

the application together with the second and third respondents on the said
scale should they oppose the relief sought;

THE FACTS

This matter has a chequered history. It has its genesis on the 20 February
2018 when the Board of Diriectors of the 1** Respondent (Shiva Uranium
(Pty) Ltd in Eusiness Rescuie)' resolved in terms of Section 129(1) of the
companies Act 71 of 2008 (“thé Act”) to place Shiva under business rescue.
The facts are succinctly set o:ut in the matter of Tayob and Another v Shiva
Uranium (Pty) Ltd and others and the matter of Shiva Uranium (Pty) Ltd v
Tayob and others' and the métter of Shiva Uranium (Pty) Ltd v Tayob and
others’. The facts will be repeated in a nutshell for the sake of

completeness.

These matters related to the appointments of the applicants as business

rescue practitioners of Shiva Ui'anium by its Board of Directors. The Board

initially appointed Messrs Kl(i)pper and Knoop. The appointment of the

latter was challenged by the industrial Development Corporation which
' |

culminated with . a court . ap{plica’tion for their removal and for the

] S
appointment of Murray Cloetejand Kgashane Monyela in their stead.

i

1120201 JOL 49101 (SCA) . .« - 1B
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The application for the removal of Messrs Klopper and Knoop was heard
on the 31** May 2018 by Ranchod J. At the hearing, and prior to the matter
being called, Messrs Klopper and Knoop resigned as business rescue
practitioners for Shiva. The Court Order of Ranchod J recorded that
Messrs Klopper and Knoop had resigned. The Court appointed Mr Murray
as a senior b‘usines.s réscue iaractitioner and directed the Companies and
Intellectual Property Commission (“The Commission”) to, within 48
hours, appoint an additio;iél practitioner, subject thereto that the
appointment was accelptable‘t(:) the IDC. Pursuant thereto on the 1* June
2018, the Commi;sion appo intied Mr Christopher Kgashane Monyela, the
37 Respondent in tﬁis matter; Ih terms of regulation 127, Mr Monyela was
appointed as a junior practitioner and could only act for a large company

as an assistant to a senior practitioner.

On the 18 September 2018 Mr Murray resigned but prior to doing so and
in anticipation of his resignation Messrs Murray and Monyela resolved to
appoint Mr Juanito Martin Damons who is the Second Respondent in this
matter as a sqnior,buséness rescue practitioner. The directors of Shiva did

not approve ﬂle appoi:ntmenti c;,f Mr Damons. On the 22 September 2018
the Board of Shiva paé§ed the following resolution:

|
|
0
I
|
1
i
i
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“WHEREAS Cloete Murray, the senior business rescue practitioner of the
Company resigned as business rescue practitioner;

AND WHEREAS Mr Monyela is the remaining business rescue
practitioner in the Company

AND WHEREAS Mr Monyela being a junior business rescue practitioner
has no authority to act as a business rescue practitioner in a Company, the
Company wishes to appoiniitwo further business rescue practitioners in
the Company.

IT IS HEREBY RESOLVED THAT:

1. The Company shall, in terms of SI139(3) appoint Mr Mahomed Mahier
Tayob and Mr Eugene Januarie joint business rescue practitioner in the
Company.

2. Mr Goerge van der Merwe is hereby authorised by the Company to sign
all documents and do all things necessary in order to give effect fo the
appointments of Mr Tayob and Mr Januarie”

Pursuant to the passing of tﬁe resoluﬁon, the directors of Shiva filed with
the Commission e; notice in.terms of section 129(4)(a) for the appointment
of the Applicanis as business rescue practitioners which application was
accepted by the Commission. Similarly, Messrs Murray and Monyela

submitted a notice with the Commission for the appointment of Mr

Damons as the business rescue practitioner which application was rejected.

This caused : Monyela purpopedly also acting for Shiva, to urgently
approach the Compames Tmbunal to overturn the decisions of the
Comnussmn._ The Comparués Tribunal, on the 27 November 2018,

directed the Gommlssmner {o qccept the filing of the notification in respect
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of Mr Damons and in effect; to remove the notification in respect of the
Applicants from its register. The Applicants, in turn, approached the court
a guo on urgent basis for an order Interdicting the Commission from
“implementing, enfprqing and/or adhering to” the aforesaid order of the
Companies Tribunall, pe:n_ding,E the determination of an application where

the following order was sought:

“]1. to review and set aside the decision of the Tribunal of the 27

November 2018.

2. a declaratory order in terms of section 21(1)(c) of the Superior
Court’s Act, 10 of 2013 declaring the Applicants duly and lawfully

appointed Business Réscue Practitioners of Shiva.”

The matter was heérd in the High Court Gauteng which dismissed the
Application by Tayob and Januarie. The Applicants Appealed to the
Supreme Court of Appeal. The latter court considered this matter from
inception when the directors took the decision to place the company under
business resc%uc through‘allé ‘t.he appointments of the Business Rescue
Practitioners.. ’fhe Court of A?ppeal declared that when Messrs Klopper and
Knoop resign%ed Rarélchod ‘J bpuld not order the appointment of Mr Murray
and that the g?uthqrizty to do: :,o vested with the directors of Shiva and that
the appointmient éf ;the Appﬁicants as the business rescue practitioners of

Shiva was préper and valid.
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[20]

Mr Monyela Was inot héppy w1th the outcome and filed an Application for
Leave to Appeal in tt;e Coﬁsﬁtutional Court. The question before the
Constitutional Wés “Whefe th:ere is a case of voluntary business rescue
initiated in terms Tof section 1 29 of the Companies Act, a business rescue
practitioner appointed by a court in terms of section 136(6)(a) in place of
a company appointed praclitioner resigns, who has the power to appoint

the court-appointéd practitioner’s replacement? The answer depends on a

proper interpretation o’fsecfion 139(3) of the Act”.

The Constltutlonal Court cono;urred with the Supreme Court of Appeal’s
conclusion and held that upon | Mr Murray’s resignation the right to appoint
his replacement Vested in Sh;va s board of directors and that Mr Tayob and
January were validly appointeé.

THE ISSUES

The Joint Practice Note notes Fhe primary dispute between the Applicants
and the Second and Third Respondents as to who of them are the business
rescue practitioners of thc First Respondent. The appointnient of
Applicants as businiessj rescue‘i practitioners for the First Respondent was
decisively dec1ded by the Supijeme Court of Appeal and the Constitutional
Court. At the hearmg of thas matter all the Respondents represented

conceded this fact and the appo‘ intment of the Applicants as business rescue

practitioners is trite.



[21]

[22]

[23]

[24]

The secondary dispute between the Applicants and the Seventh
Respondent was settled by agreement in terms of the Draft Order that I

made the Court Order when thé matter was heard on the 18 February 2022.

i
The are two issues that remaini in dispute between the parties and they are:
22.1 the validity of the appointment of Kgashane Monyela as a business

rescue practitioner in terms of the Court Order of Ranchod J dated

31 May 2018.

22.2 the appointment of Mr Damons, the Second Respondent as the

business rescue practitioner by the directors of Shiva on the 2

September 2021
i

The Orders of Supreme Court fof Appeal and the Constitutional Court that

the Applicants were properly appointed as business rescue practitioners for
Shiva set aside the appointme;nt of Mr Damons by Messrs Murray and

Monyela.

Thé Appointment of Mr Mbnvela

Mr Monyela was appointed m terms of the Court Order of Ranchod J dated
the 315‘ May 2018 which stated the following:
“3.2. The F éurtf’z Respondent is directed within 48 hours of this

Order 10 apipéoz'nt an»adc}z’tional business rescue practitioner, subject
thereto that the! appointment of such additional business rescue




practitioner lS[ acceptable to the Industrial Development
Corporation of S S’outh Aﬁzca Limited”

; _ i o
[25] Pursuant.to this Court Order the Companics and Intellectual Property

Commission app(jinted Mr Monyela on the 1% June 2018 as the business
rescue préctitioner for Shiva. ‘‘Mr Monyela was appointed in terms of the
Regulations® to Companies Act and in particular in terms of Regulation
127(2)(c)(iii) as 4 junior practitioner as opposed to the appointment of
Applicants who were appointed in terms of Regulation 127(2)(c)(i)’ as

senior practitioner.

{26] The disti;'nction 1s clear that the senior practitioner is in charge of the
business rescue and thaét the 1umor practitioner is only on assistant.

[27] Tt was a%gued b)% MrI LouW?SC, Counsel for the Applicants that the
appointment of Mr Mojgnyela 1r!1 terms of the Order of Ranchod J should be
set aside. It was pointed out tio Mr Louw SC that the appointment of Mr
Monyela was made by the éCommissioner and not the Court. The

!

x’s-j:i

3 The Companies Regulations, 2011 weﬁe made in terms of s 223 of the Act and published under GN R351,
GG34239, 26 April 2011
41n terms of reg 127(2){c}(ii) Jumpr pracJutsoner mEans a person who is qualified to be appointed as a business
rescue practitioner in terms of s 138(1) land who, fmmediately before being appointed as a practitioner for a
particular company, has either not prerusly engaged in business turnaround practice before the effective date
of the Act, or acted as a business rescue practltlo;er in terms of the Act, or has actively engaged in business
turnaround practice before the effective date of the Act, or as a business rescue practitioner in terms of the Act,
for a combined period of less than 5 years : i

% In terms of reg 127(2)(c}(i) ‘senior pracmtnoner means a person who is qualified to be appointed as a business
rescue practitioner in terms of 5138(1)and who, : immediately before being appointed as practitioner for a
particular company, has actwe!y engaged in busjness turnaround practice before the effective date of the Act,

or as a business rescue practitioner in terms of the ‘Act for a combined period of at least ten years.




appointment was, however. made as a result of the Court referral. He
i

conceded that and arguied that ithc referral ought to be set aside.

[28] The Supreme Court' of Appeal;did not address whether the appointment of
Mr Monyela was propér as it was not requested to address this issue. The
Constitutional Court did address the appointment of Mr Monyela and

stated the following:

“[9] Following the resignatior? of Mr Knoop and Klopper, the company’s
board should have appointed the replacements. There should have been
no substantive order in the section 130 application. But the order was
made, it has not been set aside, and it was acted upon. Pursuant to the
order, the CIPC appointed My Monyela as a junior practitioner to assist
Mr Murray, and for ;_veverc'zl j;_months Shiva’s business was under their
control. T he;‘e was 1o cha!leénge to their appointment. The company’s
board did not claim or exercise a right of appointment. In the
circumstances, and in kee;>iﬁg with the way in which the subsequent
litigation was conducted, the present application should be approached on
the basis that Mes‘§rs Muwkzlf and Monyela were appointed by the Court in

terms of section 130( 6){(a ) 76

!

i

|
.;!I
-
I

|

8 Shiva Uranium (Pty) Ltd (In Busir:;\es's Re&cue_) and'another
Tayob and others at Para{9] . | :

1




[29] The direétors of 'Shiva seem to have accepted the appointment of Mr
Monyela. The resolution péssed on the 22 September 2018 which
appointed the applicants meritioned Mr Monyela by name as a junior
business rescue practitibner in :th<3 company and that the appointment of the

applicants was in addition to the appointment of Mr Monyela.

[30] It was argued bj Mr Louw SC that the order of Ranchod J should be a
nulhty as when the order was made the court had no authority to do so. Ie
rehed on the matter Knoop NO v Gupta (Tayob as intervening Party)’

where Wallis stated the folloang
“[34] I am aware Ihat some oﬂthe reasoning in Molala has been subjected
: [

. : H I
to criticism by the‘ ConStitutio:ial Court. However, it remains authority for

the proposmon z‘hat if a court “1s able to conclude that what the court [that
made the original decision] has ordered cannot be done under the enabling
legislation, the order in a nullity and can be disregarded”. This principle
can be invoked where the inva-flidity appears on the face of the order as in
Motala and in this case. T hei suspension granted by the full court was
|

therefore alm;zllityf_. 7

- ; i
IR
[31] The Constimtionglf Court ngiited that there should not have been a

oo : Do k| .
substantive order firi the section 130 but that it was made. The order has

7[2020] JOL 49005 (SCA)



[32]

[33]

[34]

|

5]

not been set éside and had been acted upon. The was no challenge to the
appointment of Mr Monyela and that the application before that court
should be approached as if Messrs Murray and Monyela were appointed
by the court in terms of section 130(6)(2). I am bound by the decision of

the Constitutional Court and cannot gainsay same.

It was pointed out to Mr Louw SC that Mr Monyela was not appointed by
the Court but by the Commissioner. The appointrnént of Mr Monyela does
not appear ex facie the court order of Ranchod J. It appears that the

principle in the Knoop N.O. v ;Gupta matter does not apply.
; !

| o

The appointment of MT Monyéela as a junior business rescue practitioner
for Shiva is valid until set asidze by the court in terms of section 130 of the

Act.

The Appointment of Mr Damons 2 September 2021
It was argued, particularly, on behalf of the 4" and 5™ Respondents that for

the re-appointment of Mr Darfgons on 2™ September 2021 by themselves

as the directors of Shiva is valid.

The factual backgréunh to thi;s appointment is that it apparently came to

the attention of _tHe 4% and] 5™ Respondent that the business rescue

practitioner’s_licencfe of the 1 S‘§Applicamt had expired. Pursuant thereto the

directors -of Shiva passed a resolution on the 2™ September 2021 noting



[36]

[37]

[38]

that the licence of Mr Tayob had expired and the directors resolved to

appoint Mr Damons in terms of Section 129(3)(b) of the Act.

At the hearing the 4% and 5" Respondents did not pursue that argument as
it was obvious that 'it was an administrative error at the offices of the
Commissioner. The érgurﬁent was no longer persisted with and the
argument that was proffered. at the hearing was that the directors of Shiva
are entitled to aﬁpoint :sever:al business rescue practitioners, more so that
section 128(1)(d) made; prox:fision for the appointment of a person or two

or more persons appointed jointly.

[ H
They argued that while'section 129(3) makes provision for an appointment

within ﬁve days of ﬁiiﬂg of a r:esolution, that is not a bar to the subsequent
appointment of another business rescue practitioner. Section 129 only
contemplates the appointment of a business rescue practitioner at the
commencement of the business rescue process. There is no merit in this
argument. The reasons for the appointment of Mr Damons appears in the
resolution of the 2™ September 2021 and that is to replace Mr Tayob as a

result of the lapsing of his licence.

The Act makes provision for removal and replacement of a practitioner in

terms of the provisions of seption 139 which provides as follows:

V
1
I
H



“139 (1) A practitioner mav be removed only —
(a) by court order in terms of section 130, or
(b) as provided for in this section

(2) Upon request of an affected person, or on its own motion, the
court may remove a practitioner from office on any of the
Jollowing ground. .

(@) Incompetence or failure to perform duties;

(b) failure to exercise the proper degree of care in the
performance df the practitioner’s functions;

(c) engaging in illegal acts or conduct;

(d if lhe prdctitiqner no longer satisfies the requirements seft
out in section 138(1)

(e} conflict of interest or lack of independence; or

() the practitioner is incapacitated and unable to perform the
functions of that office, and is unlikely to regain the capacity
within a reasonable time.

(3) The compézny, or tlzé creditor who nominated the practitioner, as
the case n’zay be, m ust appomt a new practitioner zf a practitioner
dzek;* r;eszt;ns ‘or is (’e;noved from office, subject fo the right of an
q]j’ected perSOn to brmg a fresh application in terms of section

1 30( 1 ) (b), to st ayzde that new appointment”.

l
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[40]

[41]

The fourth and the fifth respondents were accordingly not entitled to
appoint a new business rescue practitioner and the appointment of Mr

Damons on the 2" September 2021 be and is hereby set aside.
URGENCY

The respondent ‘argued that there is no urgency in this matter. I do not

share that sentiment as the first respondent was placed under business

rescue in February 2018, and business rescue practitioners have not been

put in a Position to fulfil their mandate. It is imperative that they be

permitted to do so urgently. I accordingly find that this matter is urgent.
COSTS -

41.1 The applicant so@ght an order for costs against the second and third
respondents on puniﬁve scale. The second respondent did not
oppose the application and filed a notice to abide with the decision

of the court. There should not be an order of cost against him.

. 41.2 The third respondent ;Wés entitled to oppose the application as the

order s_ought was tha:t;h:e was not properly appointed as a business
rescue practitioner wiuch order is not granted. He was also not

successﬁii in some of his opposition to this application.



41.3 The only respondents fhat unsuccessfully oppose this application are

the fourth'and the fifth.
ORDER ) (-

Therefore T made the following order:

. The applicant’s hon—complizince with the Uniform Rules of Court relating
to service of process and time frames be condoned and that the application

be heard as one of urgency 1h accordance with Rule 6(12)(b);

. It 1s declared ;lmt:

2.1 the first applicant and the second applicant are the appointed

business rescue practitioners of the first respondent;

2.2 the third respondent has been duly appointed as the first applicant’s

and the second applicant’s assistant and as junior business rescue

practitioner of the ﬁrsf r_@aspondent;

2.3 the second respionderit fhas not been duly appointed as business
rescue practitioners for the first respondent;



L

. The second resporidenf be and is hereby interdicted from purporting to act

or to act on behalf of the first fespondent as business rescue practitioners;

. The eigﬁt respondent‘ be ordered to reflect the first and the second

applicants and third respondent as the business rescue practitioners of the

first respondent.

The second resporident' and the third respondent each is ordered to;

5.1

.52

53

hand to ‘the applicants all correspondence, communications,
memoranda, determinations and all other documents in whatsoever
format produced by them or received by them or sent to third parties,
inéluding affected perét;ns of the first respondent during the period
thzit each gave o.ut to‘b_e a business rescue practitioﬁer of the first

respondent;

provide a written reconciliation detailing all financial transactions
that they entered into Oh behalf of the first respondent during the
period 18 Sepﬁembér ‘2018 to date together with all source

documents;

provide @ compﬁrehen;siife and detailed report as contemplated in

section 132(3)(a) of the Companies Act 71 of 2008 for the period 18



September 2018 to date detailing all actions that they undertook with

respect to the first respondent;

6. The fourth and fifth respondents are ordered to:
6.1 hand to the applicants! all books and records pertaining to the first

respondent whether in hard copy format or in electronic format;

6.2  inthe event that any book or record is no longer in their possession,
to state the whereabouts of such document by identifying such
document, the date and time on which it was transferred to another

person and the identity of such person;

6.3  deliver a statement of affairs of the first respondent as contemplated
in section 142(3) of the Companies Act of 2008 containing

particulars of the items listed in subsections (a) to (f);

7. The said ;secondé to sm:h res;é‘no%ldents provide the information, documents,
reports and declarations set 1'01%1t above to the applicants at the address of
their attorhey of feco;rd;set q.ufc below and to the registrar of this Honourable
Court within ten days c;f the date of any order made herein and to confirm

on oath that thei:yj‘hav-e compiied with the said obligations;



i

8. The applicants are authorized to within ten days of the aforesaid date
deliver a supplementary founding affidavit dealing with the documents,
information and reports aforesaid and authorizing them to seek further or

alternative relief;

9. The fourth and fifth respondents are ordered to pay the costs of this

application on the party and party scale, including the costs of twp counsel.

ACTING JUDGE OF THE GAUTENG DIV
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