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“…the courts generally expect an applicant to show good cause by (a) giving a 

reasonable explanation of the default; (b) showing that his application is made bona 

fide; and (c) by showing that there is a bona fide defence to the plaintiff’s claim which 

prima facie has some prospects of success.”1 

 

 

4.1 an order or judgment erroneously granted in the absence of any party affected 

thereby; 

4.2 an order or judgment in which there is an ambiguity or a patent error or 

omission, but only to the extent of such ambiguity, error or omission;  

4.3 an order or judgment granted as a result of a mistake common to the parties. 

An order is erroneously granted as a result of a procedural irregularity2 or if it was not 

legally competent for the court to have granted such an order.3 Once the court holds 

that an order or judgment was erroneously sought of granted, it should without further 

enquiry rescind or vary the order, and it is not necessary for a party to show good 

cause.4 

                                                           
1 Colyn v Tiger Food Industries Ltd t/a Meadow Feed Mills (Cape) 2003 (6) SA 1(SCA) (2003) ZA11 

SA 113 at para 11. The court in Colyn was concerned with an application for rescission in terms of 
rule 42(1)(a). This applicable approach is the same. 
2 De Wet v Western Bank Ltd 1979 (2) SA 1031 (A) at 1038D. 
3 Athmaran v Singh 1989 (3) SA 953D. 
4 Rossiter v Nedbank Ltd SCA unreported 96/2014 dated 01 December 2015. 
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5.1 there must be reasonable explanation for the default; 

5.2 the applicant must show that the applicant is made bona fide; and 

5.3 the applicant must show that he has a bona fide defence which prima facie has 

some prospects of success. 

 

Background 

 

 

 

 

7.1 he was not aware of the summons/legal proceedings as the sheriff did not serve 

the summons on him; 

7.2 no section 129 notice as envisaged in the National Credit Act, 34 of 2005 (‘the 

NCA’) was served by the respondent;  

7.3 there was an oral agreement between the applicant and the respondent which 

varied the repayment terms of the agreement. 
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Point in limine 

 

 

 

“(1) Subject to the provisions of subrules (2) and (3) a power of attorney to act need to 

be filed, but the authority of anyone acting on behalf of a party, may, within 10 (ten) 

days after it has come to the notice of a party that such person is so acting or with the 

leave of the court on good cause shown at any time before judgment, be disputed, 

whereafter such person may no longer act unless he is authorised so to act, and to 

enable him to do so the court may postpone the hearing of the action or application.” 

 

 

 

Service of the summons 

 

                                                           
5 Eskom v Soweto City Council 1992 (2) SA 703 (W) at 705A-706G. 
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“(1)(a) Service of any process of the court directed to the sheriff and subject to the 

provisions of paragraph (aA) any document initiating application proceedings shall be 

effected by the sheriff in one or other of the following manner- 

… 

(iv) if the person so to be served has chosen a domicilium citandi; by delivering or 

leaving a copy thereof at the domicilium so chosen;” 

 

 

 

 

 

 

                                                           
6 Gerber v Stolze and Others 1951 (2) SA 166 (T) at 170G. 
7 Hardroad (Pty) Ltd v Oribi Motors (Pty) Ltd 1977 (2) SA 576 (W) at 580G. 
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Section 129 notice 

 

 

 

 

“Subject to sections 5 and 6, this Act applies to every credit agreement between parties 

dealing at arm’s length and made within or having an effect within the Republic except- 

(a) a credit agreement in terms of which the consumer is- 

(i) a juristic person whose asset value or annual turnover, together with the 

combined asset value or annual turnover of all related juristic persons, 

at the time the agreement is made, equals or exceeds the threshold 

value determined by the Minister in terms of Section 7(1) … 

(b) a large agreement, as described in section 9(4), in terms of which the 

consumer is a juristic person whose asset value or annual turnover is, at 

the time the agreement is made, below the threshold value determined by 

the Minister in terms of section 7(1) …”8 

 

 

 

                                                           
8 The Minister determined the “turnover” threshold to be R1 000 000.00 and the “large credit 

agreement” to be R250 000.00 0r above. 
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“If Clear Creek [a juristic person] had an asset or annual turnover greater than the 

threshold set by the Minister under the Act [NCA], it was excluded in terms of 

s4(1)(a)(i). If it had an asset value or annual turnover below that threshold, s4(1)(b) 

made s9(4) applicable and mortgage bonds [large agreements] were excluded. So, 

regardless of the asset value or annual turnover of Clear Creek, the Act did not by law, 

apply to the agreement.”9 

 

 

 

Oral agreement 

 

 

 

 

 

                                                           
9 Firstrand Bank Ltd v Clear Creek Trading 12 (Pty) Ltd and Another 2018 (5) SA 300 (SCA) at 302 

para 2. 
10 SA Sentrial Ko-Op Graanmply Bpk v Shifren 1964 (4) SA 760 (A). 
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23.1  that the party seeking relief must present a reasonable and acceptable 

explanation for his default. 

23.2 that on the merits such party has a bona fide defence which prima facie carries 

some prospects of success.11 

 

 

 

 

 

 

 

 

 

D S MOLEFE 
JUDGE OF THE HIGH COURT 

 

                                                           
11 Chetty v Law Society, Transvaal 1985 (2) SA 756 at 764I- 765E. 
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This judgment by the Judge whose name is reflected herein, is delivered and 

submitted electronically to the parties/their legal representatives by e-mail. This 

judgment is further uploaded to the electronic file on this matter on Caselines by the 

Judge or his / her secretary. The date of the judgment deemed to be 12 July 2022. 
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