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IN THE KWAZULU-NATAL HIGH COURT, PIETERMARITZBURG
REPUBLIC OF SOUTH AFRICA

In the matter between:

SIZABONKE CIVILS CC ta PILCON PROJECTS

CASE NO. 10878/2000

APPLICANT
and
ZULULAND DISTRICT MUNICIPALITY FIRST RESPONOJENT
- NRB CONSTRUCTION & HIRE cc SECOND RESPONDENT
THE MINIS'I?IE_R OF FINANCE ' ~ THIRD RESPONDENT
JUDGMENT
GORVEN J

1] This application arises from the award of a contract by the first respondent to

the second respondent after a tendering process. The tender document was based

on regulations made by the third respondent pursuant to the powers inen to him

under the Preferential Procurement Policy Framework Act, No. 5 of 2000 (“the Act”).

S 2 of the Act provides that "An organ of state must defermine its preferential

procurement Rolicy and Implement it within the following framework..." Municipalities

are organs of state (“organs of state"),’ As such, the Act applies to the award of the

contract. The z

' 8 151(1) of the C
“The local sphere ¢

brztitution of the
f government co

the territory of the Republic,”

pplicant submitted a tender but was unsuccessfi.

Republic of South Africa, 1995 (the Canstitition”) provides that
n&lsts of municlpalities, which must be established for the whole of
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[2] The applicant approached this court on the basis of urgency. it initially
requested an interdict preventing the second respondent from taking any further steps
to perform [the contract wark pending the autcome of this application. Such an interim
order was ranted. At that stage very little work had been done on the project with

faymant certificate havingl been certified by the project manager in an

only ane

amount of R668 763.73. This in a contract worth more than R10.6m,

[3] The applicant seeks the following relief.

(8)  That the award of the contract under tender number ZDM768/2008 by

the first respondent to the second respondent be and hereby is
reviewed and set aside.

(b That it is hereby declared that regulation 8 of the Preferantial

. Procurement Regulations, 2001 published in Government Natice R725
of 10 August 2001 ("the regulations") is inconsistent with section 2 (1)
(b) of the Preferential Procurement Polley Framework Act, No. 5 of
2000.

{c) That regulaiion 8 of the regulations is remitted for reconsidaration by

the third respondent. |

(dy That until such time as regulation 8 of the regulations has been

reconsidered and a replacement ‘ragulatiun issued, if is declared to be

invalid,

() That tender number ZDM 769/2008 is remitted for reconsideration and

_re-evaluation by the first respondent in accordance with:
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i. the circqlar of the KwaZulu-Natal Provincial Treasury dated 19
October 2009 and headed "Conflict between PFPFA and PPPFA
Regulations: Evaluation of Fﬁnctinna!ity"; or

iil. some other fair tender evaluation mechanism which does not rely
upon regulation B of the regulations.

(f)| That the costs of this application be paid by the first respondent and

any other respondents which may oppose the application jointly and

severally the one paying the othar to be absolved.

[4] The | secend respondent opposed the application. The third respondent
apposed the application on the narrow ground that no daclaratory relief relating to the
legality or gtherwise of the regulation in quesfion should be granted. The first

respandent did not oppose the application.

[8] & 2 gf the Act provides in its material parts as follows:

An grgan of state must determing Tts preferential procurement policy and
implj['nent it within the following framework, ..

(Bipy0) For contracts with a rand value over the prescribed amount a
maxirmum of _10 points may be allocated for specific geals as
c:untamplatad' In paragraph {d) provided that tha lowest scceptable

tender scares 80 polnits for price.

[E] S 2(1)(d) in tm provides as follows:

The spacific goals may include —

{) |contracting with persons, or categories of persons, Historlcafly
disadvantaged by unfair discrimination en the basis of race, gender or

gisability;
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(i)

implementing the programmes of the Reconstruction ‘and Development
Pragramme as published In Govermment Gazelle 16085 dated 23

Novembaer 1804,

[71 3 (1) provides in its material parts that:

exXpe

Thlf minister may make regulations regarding any matlter that may be necessary or

dient tc prascribe in order 1o achieve the objects of this Act.
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[8] The third respondent, empowered by s 5(1) of the Act, made regulations by

way of Gavernment Notice R725 in Government Gazette 2549 of 10 August 2001.

Reogulation|8 provides as follows:

Evaluation of tenders on functionallty and price

(1)

{2)

(%)

%

(6}

(8

An organ of state must, in the tender documents, indicate if, in respect of a
particular tender Invitation, tenders will be evaluated on functionaiity and
price.

The total combined points allowed for functonality and price may, in respect
of tenders with an astirnaf.ed Rand value equal te, or below, R500 000.00,
not exceard B0 points,

The total combined palnts allowed for functionality and price may, in respect
of tendars with an estimated Rand value above RS0 000.00, not axcaed 90
points.

When evaluating the tenders contemplated in this item, the points for
functionality must be calculated for each individual tenderer,

The conditions of tender may stipulate that a tenderer must scare a specified
minimum number of painta for functionality to qualify for f'urthsr adjudieation.
The points for price, in respect of a tender which has scored the specified
number of palnts contemplated in subregulation (5) must, subject to the

application of the evaluation system for functionality and price contemplated
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In this regulation, be established separately and he calculated in accordance
with the provisions of ragulations 3 and 4.

(7) | Preferences for being an MDI and / or subconfracting with an HPI and / or
achleving specified goals must be caleulated separately and must be added
to the points scored for functianality and price,

{8) | Only the tender with the highest number of points scored may be selected.

[9] Reguylation 8(3) is that which applied to the tender process which is the
subject ma*ltr aof this application since the contract exceeds the threshold limit of
RE00 000.0G. In the documents prepared by the first respondent inviting tendars, the
system of allpcating points was zet out in paragraph F.3.11.3 for such contracts. This
allocated B0 points for price and functionalily and 10 points for HD! and local
presence. The fender document allocated a maximum of 70 points for price and a
maximum of 20 points for functionality. Functionality was in turn broken down into two
categories, viz. Targeted Experlence and Years In Business, each with a maximum of

10 points. 1t is significant that neither of these two categories relates in any way

whatsoever tp price.

[10]  The [applicant ‘complained that regulations 8(2) to 8(7) (“the impugned
reguiafions”} and in particular regulation 8(3), are inconsistent with s 2(1)(b) of the Act.
It said that by Including functidnality in the 80 points which are required to be allocated
for price in the Act, less than the fufl 80 points will be allocated for price along, This
means that the minimum number of 80 peints cannet be allocated for price as Is
required by the Act. The second and the third respondents disagreed. Thay
submitted that the word “price” in the Act could be construed to include functionality.

This submisgion was not strongly pressed in oral argument. | have considered
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ice could be understood to include functionality on construction of the
| have concluded that this is not the case. If this were so there would be
mention the word "functionality" in the impugned re.éu]ations at all. This
d against the canon of construction which has as a starting point that each

slation must have some meaning attributed to it. In Wellworths Bazaars Lid

v Chandiers Lid and Another® DAVIS AJA guoted with approval the following passage

from Ditcher v Denison 11 Moare PC 325 at 357;

It is a good general rule In jurlsprudence that one who resds a legal document,

ne

ang

whfher public or private, should nat be prompt to ascribe - should nof, without

essity or some sound reasaon, impute - o 1ts language tautnlngy‘ or superflulty,

should be rather at the outset inclined fo suppose every word Intended io have

some effact or be of some LUse.

In the preg

ent matter | can see no reason to regard the word “funclionality” in the

impugned fegulations as superfluous. In addition, on the plain grammatical meaning of

the words, price does not include functionality. They are entirely distinctive concepts.

[11] Acmur&ingly those parts of regulation 8 which mention functionality, and in

particular regulation 8(3), are in confiict with the Act since they envisage that points for

functionality
for price al
tenders mg

price, the

¢ may be allocated within the 90 points raquired by the Act fo be awarded
nne, It also does not assist to argue that, because organs of state inviting
y under the impugned regulations decide to award the entire 90 points for

mpugned regulations pass muster. This is because the Act requires a

minimum gllocation of 90 points for price whilst the regulations purport to give a

digcreﬁon f

» organs of stats to allocata fewer than 50 points for price. This must be so

2 1947 (2) S
Others 1984

A 37 (A) at 43, See slsn Portion 1 of 46 Wadavilla (Ply} Lid v Unity Cutlery (Ply) Lid &
1) SA 61 (A) at 70A-D
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since the impugned regulations allow for some points for functionality to be included
within thoge 90 points. This was, of course, the approach adopted by the first
respondent in the present matter. The impugned regulations thus purport to grant a
discretion {p allocate fewer than S0 points to price. The Act does not allow for any
such discretion. The only discretion allowed in the Act is as to the allocation of the
balance of @ maximum of 10 points affer a minimum of 80 points have been allocated
for price. The impugned regulations are therefore Inconsistent with the provisions of

s 2(1)(b) of the Act.

[12]  The applicant, representad by Mr Lopes SC along with Mr Wallis, submitted
that as a result the third respondent acted ultra vires s 5(1) of the Act in making the
impugned regulations. Alternatively he‘ breached the principle of legality in purporting
to do so. This, it was submitted, entitles the applicant to:

1. The selfing aside of the contract awarded to the second respondent pursuant

to its tender being accepted; and

2. . The declaration of invalidity of the impugned regulations.

[13]  Two separate enquiries arise. The first is whether the award of the contract
should be rgviewed and set aside. The second is whether the impugned regulations

should be ddclared invalid. Different principles govern each of these enquiries.

[14] It was submitted that the former relief was by way of review of an
administrative act and the declaratory relief arose by way of a review of the act of
making the impugned regulations. The latter form of review is bassd on the principle of

legality and would lie if It is found that the third respondent did not have power
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conferred Lpon him by law to make the impugned regulations. This will ba dealt with in

more detail below.

[15]  1dif not undarstand either of the opposing respondents to contend that the act
of awarding the contract was not administrative in nature. Ne_ithar was [t submitted‘that
the provisigns of the Promotion of Administrative Justice Act, No. 3 of 2000 (*PAJA"),
which must be complied with in review applications inveolving adminisirative acts®,

were not camplied with by the applicant. Both are clearly the case.

[M8] Likewise, no argument was advanced by either of the opposing respondents
that this caurt is not entitlied fo grant the refief sought in relation to the declaration of
invalidity of the impugned regulations. The applicant submitted that the court can do
so regardjess of whether the act of making the Impugned regulations was
administratjve or legislative in nature. Dealing with the often slippaty distinction
between the two In delegated legislative acts, the court In Fedsure Life Assurance Lid
& Others v|Greatsr Johannesburg Transitional Metropalitan Council & Others® said the
following:

In addrassing this guestion it is important o distinguish between the different
pracesses by which laws are made, Laws are frequently made by functionaries in
whpm the power to de 50 has been vestad by & competent Lagis!lature‘ Although .
ihe| result of the action taken in such circumstances may be “legislation”, the

progess by which the legislation is made Is in substance *administrative”. The

process by which such legisiation ig made is different in character to the prozess by

* In Ministar of Héalth & Another NO v New Clicks South Africa (FPiy) Lid & Others (Treafment Action
Campalgn & Anather as Amigi Curiae) 2006 (2) SA 311 (CC) at para [95], Chaskalson CJ sald the
foliowing "FAlIA is the national legislation that was passed to give effect to the rights confained in s 33
[of the Constitutian]. It was clearly intended to be, and In substances Is, & codification of these rights. It
was required/to cover the fleld and purporis to do so." See also Balo Star Fishing (Piy) Lid v Ministar
of Environmental Affairs & Others 2004 (4) SA 480 (CC) paras [25] & [28],

41888 (1) 8A 374 (CC) .
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which laws are made by deiiberative legislative bodies such as elected municlpal
couriclls. Laws made by functionaries may well he classified as administrative; laws

madz by deliberative legislative bodies can seldom be so described.”

[17]  In that matter it was held that even organs of state with ofiginal legislative
nOWers GQJL have their actions set aside if they offend against the principle of
legality.? In pther words they *may exsrcise no power and perform no function beyond
that conferred upon them by law’.” If they failed to act within the powers conferred
upon them, [that action could be reviewed and set aside without the courts hreaching
the principle of the separation of powers. It was further held that the common-law
principles of wlira vires remained intact under the interim constitution.? In the New

Clicks case, the Constitutional Court dealt with the issue of review of delegated

' |legislative aption by way of making regulations and said the following®:

It lwould no doubt be possible to give & narrow canstruction to 'administrative
agfion' in s 33 and to have twe systems of review, ane under the commen law for
tiglegated |egislation, and the other under the Constitution for administrative
adtion construed narrowly. But that would not be conslstent with the purpose of s
33, which Is to establish & coherent and overarching system for the raview of all

sdministrative action; nor would It be consistent with the values of the

at para [27), in the Judgment of Chaskalson P, Goldstone and O'Regan JJ. Cantrary
sssed in other judgments In the matter but this prapasition was not dissented from.

% n the Fadsure case, at para [40), the follawing was said: “It Is not necessary in the present case to
attempt to characterise the powers of logal government under the new conglitutional order, ar to
dafine the grolinds on whish the exerclse of such powers by an elected local governmant souncll itself
can be reviewed by the Courts. The exercise of such powers, like the exerclse of the powers of all
other organe gf State, is subject to constitutional review which, as we deseribe later, includes review
for 'legality’. Whether they are also subject to raview on other arounds need not now be dealded.” This
case arose Urider the Interim Constitution, S 1(c) of the Constitution now perinantly provides that the
rule of law Is qne of the foundationa! values of the Constitution, See, in this regard, Pharmaceutical
Manufacturers Association of SA & Another: In re Ex Parte Prasidant of the Republic of Sauth Africa

& Others 2004 (2) SA 674 (CC) para [17]

! Fedsure casp at para [68].

8 Fadsure case at para [B9], Pharmaceutical Manufzctursrs case at para [20).

® Per Chaskal
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Constitution itself. Properly construed, therefore, ‘administrative action' in s 33(1)

f the Constitution, Includes iagisiative administrative action. *”

the case, in this matter the acfions of the third respondent, who does not

al legislative powers but is akin to a functionary with powers vested in him

[, are subject to review. In my view his actions are characterised as

legislative agministrative action'’ and are reviewable under PAJA.'?

[18] Th
purstant tc
of the regy
how pointsg
awarded fg
t'ha second
case, the fi
minimum g
price. The
This is so
regulations
application

This brings

n}
L

applicant first seeks to review and set aside the coniract awarded
the tender process. lt is clear that, regardless of the legality or otherwise
lations, the tender document prepared by the first respondent setting out
would be awarded made provision for a maximum of 70 peints to be
r price. It is also clear that the first respondent, in awarding the contract to
respondent, utilised this as the basis for awarding points., That being the
st respondent acted contrary to the provisions of the Act which required a
f 90 peoints, as opposed to a maximum of 70 palnts, to be allocated for
award of the contract was therefore contrary to the provisions of the Act.
even though the first respondent clearly complied with the impugned
The award of thé vontract must therefore be reviewed and set aside if an
is brought at the instance of a party who has the i’equisite focus standi.

me ta the submissions made on behalf of the second respandent.

,; Faotnates g
Per Chaskalsan CJ In the New Cllcks cage at para [118] quoted supra.

2 Naw Clicks

mitiad.

Fage at paras [133] — [135], para [480). | do nat sonsider it necessary to debate the

precise naturg of the act Invalved in the making of the present regulations &5 was dong in the New
Clicks case, The present process is distinguishable from the reguiations dealt with in that case as also

those dealt wi

7

Minister of Ho

in Minister of Home Affairs v Eisanherg & Associales: In re Eisenbarg & Associates v
e Affalrs & Qthers 2003 (8) SA 2h1 {GG) at para [15).
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[18]  Mr Broster 8C, who appeared for the second respondent, submitted that the
applicant had failed to prove that it had the requisite jocus standi to challenge the
award of the contract, This was because the applicant was not the lowest tenderer.
He submitted ‘that if the word "price" means the lowest tender amount Bréinwave
Projects 848 (“Brainwave™), which had the lowest price, ought to have succeeded.
Brainwave would have been awarded 90 points for price. The highest number of
points which the applicant could then have scored would, .on any calculation, have
been less than 90 points. The applicant could therefore not have been awarded the
contract even if it could show that the award b}} the first raspondent was reviewable.
That being sp, the applicant failed to discharge the onus of proving that it had a direct

and substanfjal Interest in the outcome of the application.

[20]  This pubmission does not take into account all the evidence or consider vital
matters whicp. bear on this issue. In the first place, reguiation 8, which has not hean

attacked, proyides as follows:

Despile regulations 3.(4), 4.(4), 5.{4), 6.(4) and 8.{8), a contract may, on
reasopable and justifiable grounds, be awarded fo a tender that did not score the
highest number of paints,

The second respondent stated in its affidavit deposed to on 18 February 2010 that

Brainwave was not awarded the contract for two reasons. First, the evaluating
cammittee ang the adjudicating commitiee considered that ihe price was too low to
saflsfy them that the work could be completed at that price. Secondly, they were not
satisfied that Brainwave had undertaken work of a similar nature hefore, It is by no
means inconceivabla, therefore, that if 90 points had been awarded to Bralnwave for
price, the first tespondent would nevertheless have invoked regulation 9 and awarded

the contract tq the applicant if it was the tenderer with the next highest number of
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points. 1t ceftainly cannot be assumed, in the light of the second respondent's own

evidence referred to above, that the applicant would not have been awarded the

contract.

[21]  In agdition, if the impugned regulations are set aside and any new reguiations
promulgateq by the third respondent provide for functionality as a qualifying criterion,
Brainwave ray be eliminated before the scoring part of the procass Is reached in any
future consideration of tenders. This appears to be probable in the light of the abave
evidence of the second respondent. [n his heads of argument Mr Broster SC very
fairly accepted that there were compelling reasons advanced by the first respondent
for the rejgction of the tender of Brainwave. If, in the absence of any further
regulations promulgated by the third respondent, the first respondent in reconsidering
the tender Wwere to adopt the suggestions of the provincial treasury department, it is
likewise probable that Brainwave wollid be eliminated before reaching the scoring
phase of the process. These suggestions pravide for functionality to be considered as
a gatekeeping exercise to ensure that tenderers have the requisite experience before
points are gllocated within the framewnrk of the Act. As mentioned below, however,
there are dIEnc.uIties in the approach suggested by the treasury department.

[22] A further point arose during argument based on the recent decision of
Municipal Manager: Quakeni Local Municipality & Another v FV General Trading e
The appehant muricipality in that maiter had failad to comply with the relevant
legislation |requiring It to have in place a supply chain management policy. [t

conciuded & service delivery agreement with an external suppfier but in doing so failed

W 2010 (1) SA 386 (BCA)
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to follow a fair, competitive and cost effective bidding process. The court held that,
even in the|absence of a policy adopted by the municipailty, the relevant legislation
requires that it follow such a fair compstitive and cost effective bidding process. The
court ft:ftha' held that the dnntract concluded as a consequence of a failure to comply

with legislation was Invalld, The municipality was not entitled to submit to an unlawful

contract ang should resist a confractor's atternpt to implement it.  The municipality
accordinginhad the requisite /ocus standi fo approach the court for a declaration of
unlawfulness and was in fact obliged to do so. The award of the present contract is, on
that reasoning, alse invalid. When Mr Broster SC was requested to comment on the
Implications|of this case for the present matter, he advanced no further submissions
against the aﬁplicant‘s locus standi to approach the court to set aside the contract

concluded as a consequence of the fatally fiawed tender process,

[23]  Substantial parts of the papers and the heads of argument were devoted tb a
debate on whether, if the provisions of the Act were given effect to, the applicant
would have peen the successful tenderer. This was presumably in an attempt on the
part of the applicant to prove that it had the requisite Jocus standi. It included an attack
by the applicant on that categol;y under the functionality head relating to length of time
in business gs being arbitrary and irrational, Aﬁ attack was also mounted on the award |
by the first respondent of paints for a single person under both the Historically
Disadvantaged Individual (HDI) head and the femals ownership head when one of the
three categories of HDI relates to females. The submission was that both of these
approaches of the first respondent were reviewable and that as a. result, if paints had
been appropriately awarded, the applicant ought to have béen awarded the contract.

The second respondent entared the lists in this debate. In the viaw | take of the matter
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that the enfire tendering process was fatally flawed and invalid, the setting aside of the
specific cantract is not going to result in the award of a contract io one of the other
tenderers Lnder the same process. Any award of a coniract for the project in question
will require the applicant to adopt an entirely new tender process hased on the
provisions jof the Act. In the light of what | have said above about the question of locus

sfandi, | therefore do not find it necessary to engage in this debate.

[24] All of this means that the applicant has a direct and substantial interest in the
relief sought in the application and, accordingly, has the requisite /ocus stand to apply
to set aside the contract awarded as a result of the invalid tender process. The award
of the confract by the first respondent to the second respondent must therefore be

reviewad and sef aside.

[25] 1 am also satisfied that the applicant has locus standi in respect of the
declaratory relief sought. If the contract arising from the tender process is set aside,
the applicant has a direct and substantial interest in the provisions of the Act heing

applied to|any process of re-awarding the confract. In addition, at the very least, tha

applicant has shown itself to be an entity which tenders for municipal contract work. It
therefore has a direct and substantial interest in the tender process being conducted
in accordeJ ce with the provisions of the Act rather than the impugned regulations In
respect of jany future tenders submiited by the applicant. | did not understand either of
the opposing respondents to attack the focus standi of the applicant to apply for relief

under this head.
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sideration must now be given as to whether the applicant has mads out a
grant of the relief declaring that the impugned regulations conflict with the
as a result, invalid. As indicated above, tﬁe opposition of the third

1

was directed solely at opposing the grant of such relief.

semenya SC, who together with Mr Mthembu appeared for the third
submitted that the fact that the impugned regulations conflict with the Act
ecessitate a declaration of invalidity. He relied, in essence, on twd
n support of this submission. In the first place he submitted that no

/isited on the impugned regulations, His argument in this regard was that

s 5(1), which is the provision in the Act smpowering the third respondent to make

regulations,

empowars him to do so “in order to achieve the objects of this Act’. The

objects of the Act are set out in the preamble which is to "give affect to section 217(3)

of the Copstitution by providing a framework for the implementation of the

procuremen
for matters
that they cg
therefore ac

28] The

t policy cantemplated in section 217(2) of the Canstitution; and te provide
connected therewith”. Since the regulations meet these objects the fact
nflict with the Act does not render them invalid. The third respondent has

ted within the powers glven him by s 5(1) of the Act.

major difficulty with this argument is that the legislator saw fit fo put in

place as p

rmust be all?[:

legisiator m
respondent

points in the

of this framework a requirement that a minimum of 30 points for price
ated in contracts of a particular \-raiue. In the light of this provisian, the
ust be taken to have intended to circumscribe the power of the third
to make regulations which conflict with this framework. The allocation of

Act as the basis for the award of contracts which meet the different price
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thresholds|is clearly not contrary tn the ohjects of the Act. As such, the provisions of
tha Act muyst have been intended to set parameters within which the third respondent

had to opgrate if he made regulations. What the third respondent did is to ignore the

framework
meet the o
not have t
Act. In doin
{29] h

regulations

put in place by the Act. It cannot be said, therefore, that the regulations

hjects of the Act. | am acecordingly of the view that the third respoendent did

he requisite power to make regulations inconsistent with this aspect of the

g s0 he acted contrary to the principle of [egality.

e second submission was that if there is a conflict between the impugned

and the Act, one must simply apply the provisions of the Act and ignore

the impugned regulations. No declaration of invalidity and setting aside of the

- impugned

reguiations Is necessary. Mr Semenya SC submitted that this was a

consfititiopal issue and referred to cases where the courts have held that if a matter

can be dg

adopted. '

cided without recourse fo constifutional issues that should be the course

iri more general terms he relied upon the principle that findings should be

made on gnly those issues striclly necessary to determine a matter.'® He submitted

that the present case is just such a case since the facts show that the applicant should

succeed, |

bas(s that

agree that the declaration of invalidity of the impugned regulations an the

he third respondent breached the principle of legality raises a constitufional

lssue™. THe breach of the principle of legality would give rise to a constitutional review

of such an

act. However, | do not agree that it can be dealt with purely on the basis

" & v Mhlungu & Others 1995 (3) SA B&7 (CC) para [58]; Brink v Kitshoff NO 1888 (4) 8A 197 (CC)

para [8]; Fe
CC) para [7
Kauesa v
MNamiblan &
of MM Fath
decide not
%nprnvad, 8
in the Ne
Invalid s a

ira v Levin NO & Others; Vryenhoek & Others v Powell NO & Ofhars 1986 (1) SA 984

inister of Home Affairs & Others 1996 (4) SA 685 (NmSC) 974D-F. In this matter the
reme Court was invelved in a constitutional matter, it olted the dictum in the Indian case
v Uinian (1878) 3 SCR 334 where it was held, *It s the settied practice of this Court to
re than what is absniutely necessary for the decision of a case®. This dictum was
cliically in relation to constitutional matters.

Clicks case, Chaskalson C.J sald, at para [39] “The question whether the regulations are

natitutional matter.” See alsa the Bato Star Fishing case, Supra, at para [25].
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cant can succeed, on the facts, in having the contract set aside and that

s need hot be declared invalld,

e adopts the approach suggested by the third respondent, it raises

guestion what is likely to happen If the impugned regulations are not

declared Invalid. The overwhelming probability is that organs of state, possibly even

the first resp
This is likely

aevidence on

sndent, will apply the impugnad regulations in future fendering processes.
to give rise to further litigation dr. at the very least, unceriainty. There is

the papers that the officlals in the provincial freasury depariment have

sought to

suggesting

tenderers qu

address the conflict between the Act and the impugned regulations by

Ii

points, but as a gatekeeping exercise

:at the functionality component be utilised, not in the assessment of
to determine whether or not the respective

allfy to reach the scdring component of the tender process at all. Boiled

down to its gssentials, this initiative amagunts to an attempt to remove from organs of

state inviting
must be so

points scorin

tenders the discretion given to them in the impugned regulations. This

since it suggests that the functionality question should not arise in the

g part of the process dEE‘PitE the impugned regulations accerding to

organs of state a discrefion to include paints for both functionality and price within the

20 points,

matfer and
invoked the
paints 20 pc
unless the in

are likely to

That circular was dated prior to the award of the tender in the present

was diracted to all municipalifes. The first respondent nevertheless
impugned regulations by lexerc:ising its discretion to include in the 80
ints for functionality and 70 points for price. It is therefore clear that,
tpughed regulations aré declared invalid, at least certain organs of state

continue to apply them. It should be bome in mind that if organs of state

fail to apply fhem, awards made by them may be subject ta review If It can be shown
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that they falled to exercise the discretion granted to them by the impugned regulations.

In my view,|therefore, it is necessary to declare the impugned regulations invalid, even

thdugh this|aspect relates to a canstitutional matter.

[31]  As|! have mentioned, the applicant limited the relief sought to that set out

above. | gnquired from Mr Lopes SG whether, if the award of the contract resulting

from the tender were to be set aside and the impugned regulations declared invalid,

the applicant required any of the further relief sought. Such relief relates to the

reconsideration of the regulations and reconsideration and re-evaluation of the tender.

He indicated that no such refief was required. In my view the grant of none of that

further religf is warranted. The enabling leqgislation of s 5(1) of the Act empowers the

- third respgndent to make regulations but does nat require him to do so. It would

trespass gn his discretion H, having set aside the impugned regulations, this court

required hjm to reconsider them. This would amount to an unwarranted interference

by & court|in a matter which Is the preserve of the exacutive and breach the principle

of the separation of the powers. No submission was advanced to the effect that the

remaining

regulations and the Act would not provide an adequate and workabls

frameworl{ for evaluafing tenders and awarding contracts. No submission was

advanced
declaratio

advanced

or evidence led as to the need ta limit the retrospective effect of such a
1 and, if so, how.!” There Is no evidence before me, nar were submissions

as to the fikely effect on tenders already sought or gonfracts awarded

pursuant fo such procedures. The declaration of invalidity of the impugned regulations

wauld the

efore, on the evidence before me, not bring the tendering process fo a halt

7 Ag 15 permitted In s 172(1){b)() of the Constitution.

#5721 P.D19 /D21
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or otherwisg affectit. No "dangerous gap” would be left by a declaration of invalidity, '8
It is therefare also not necessary to suspend the operation of any order setting aside
the impugned reguiations so as to give sufficient fime to the third respondant to make

replacement regulations.

[32) A similar situation obtains In reation to the reconsideratian and re-evaluation
of the tender in question. It may be that the first respondent has resources, needs or
priarities which differ from those which obtained at the time the contract was put out to |
tender. For this court to require it fo reconsider thé tender would likewise amount to an
unwarranted interferenca in the affairs of an organ of state by this court. In any event,
the tender gould not be reconsidered in its present form since the framework of the

first respondent for evaluating it cannot be utilised for the reasons dealt with above,

The first respondent must be free to make declsions which rest within its discretion
once the alard of the contract is set aside. No further order is therefore either

necessary of, indead, desirable.

[33]  The applicant employad two counsel, at Jeast in the two appearances in which

| was involved and in its heads of argument. The third respondent did so both in its

heads of argument and in the appearance before me at the hearing. | am of the view
that the matter Is sufficiently complex and important to have warranted the use of two
caunse! by the applicant where that tnok place and that the costs order should reflect
this, The opposition by the third respondent was limited in nature but, since the
promulgation of the impugned regulétians gave rise to the need for the application, |

do not consider that this fact warrants a decrease In his exposure to a costs order.

*® cf istamic Unlly Convention v intlependent Broarcasting Authority & Othsrs 2002 (4) SA 294, para
[56] .
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[34] in the event, | grant the following order.

(@)| The award of the contract under tender number ZDM768/2008 by the
first respondent to the second respondent be and is hereby reviewed
and set aslde.

(b)) It is hereby declared that Regulations B(2) fo B(7) of the Preferential
Procurement Regulations, 2001 published in Gavernment Notice R725

of 10 August 2001 are inconsistent with section 2(1)(b) of the

Preferential Procurement Policy Framework Act, No. 5 of 2000 and are
invalid.

(¢) The costs of this application shall be paid by the first, second and third

respondents jointly and severally the one paying the others o be

absolved, which costs shall include the costs occasioned by the

employment of two counsel where this was dane.




