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Introduction

[1] This is an application to review and set asideuling of the first
respondent who dismissed an application to resamarbitration
award issued by him in the absence of the appliddre notice of
motion and founding affidavit state that the apgtilen to review
the ruling is in terms of section 145 of the LabBealations Act 66
of 1995.
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Background Facts:

The second respondent commenced employmenttidtlapplicant
as from 11 March 1996 in terms of a written coritraé
employment. She was employed as a contract worker would
be remunerated at the rate of R 32-00 per hoursémretarial
related duties. She had to submit a monthly invaieehours she
would have worked. The memorandum of agreementnshee
with the applicant described the agreement of eympémt as of an

indefinite nature.

On 27 January 1999 the second respondent enhiate another
contract of employment with the applicant. She & appointed
as a trainer consultant in terms of that memorandtiagreement,
and with effect from 1 February 1999 to 31 Marc®4 Tlause 7
of the memorandum of agreement she made with tipkcapt,

listed benefits of permanent employees which she spacifically

excluded from.

The second respondent continued to work afteMarch 1999. On
22 June 1999 she wrote a memorandum and addrdssedhie
applicant wherein she was questioning her stahad,is, whether
she was employed as a trainer consultant or ani@acb worker.
She said that she signed a contract of employmerat eontract
worker and not a trainer consultant. The two posgidiffered in

terms of benefits which the incumbents would bétledtto.

The applicant responded to the second respdisdietter, with a

memorandum dated 28 June 1999. Her position wazided as
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one of a trainer consultant. There was a remirfeirghe would be
completing another term of three months of the remt of
employment on 30 June 1999. She was then advisedtitde the
renewal of her contract of employment for anotiee¢ months, if

she wished to continue to render her services tvélapplicant.

On 28 June 1999, the applicant issued a mendaranwhich it
addressed to Giyeni training centre. This wagdming centre and
it is where the second respondent was based. Itawaavitation
which was extended to all contract workers of agapit to apply
for voluntary severance packages. On 29 June 188%¢cond
respondent applied for the voluntary severanceqpek

On 5 July 1999 the applicant wrote a letter ethit addressed to
the second respondent. It informed her that hertraon of
employment had expired and that her last workingldad been 30
June 1999. The second respondent however, conttouegort for
work until on one day she come to work to find b#ice locked.

She had no keys to use in opening it.

A dismissal dispute then arose between thersecespondent and
the applicant. Second respondent took the postitiah she had
become a permanent employee of the applicant wisodvemissed

without a hearing.

On 26 July 1999 the second respondent refaarédmissal dispute
to the third respondent for conciliation. The digpwas about

whether there was employer / employee relationsimg if so,
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whether the termination of that relationship amedrib dismissal
and if so, what the appropriate remedy was.

A conciliation meeting attended to by bothtps took place on 13
September 1999. Attempts at resolving the disputerew
unsuccessful. A certificate of outcome was issuwedhe second

responded who then referred the dispute for atlmtra

On 9 March 2000 both parties attended thetratioon proceedings
which were however postponethe die, without a hearing, at the

instance of the second respondent.

On 25 August 2000 the third respondent issaedarbitration
notification with a date of hearing. This noticesma be sent by
telefax to both parties. The date of the arbitrapooceedings was
given as 22 September 2000 in the notice. The sersspondent
received the fax notification and attended the teaton

proceedings. The applicant did not attend thosegadings.

The second respondent was represented by tamey at the
arbitration proceedings and she was called as @esst At issue
was the procedural and substantive fairness ofdlsenissal. The
first respondent was the arbitrator who, once pFdows were
concluded, issued an award with the finding tha¢ #econd
respondent had become a permanent employee opfieamt. He
found further that the second respondent was dsadidy the
applicant which dismissal he found, was withoutim feason. He
then ordered the applicant to compensate the sespbndent,
who had found work elsewhere, in the sum of R 92=8D. This

amount was said to have been calculated at the aohtthe
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applicant’s remuneration, given as R 63 00 per mofitom the
date of dismissal to the date of the arbitratioscpedings.

On 10 May 2001 the applicant received, by wafy a fax
transmission, a copy of the arbitration award waittternand calling
on it to meet the claim or risk the execution afrét. The applicant
instructed its attorneys to handle this matter. ZinMay 2001
attorneys of the applicant wrote a letter addredsedhe third
respondent wherein a request was made for proafraitification
of set down of the arbitration proceedings. A sectatter with a
similar request was sent by the same attorneys3oduhe 2001.
The record of these proceedings does not have eply by the
third respondent to the two letters of the applican

On 5 July 2001 the applicant initiated an &milon for the
rescission of an arbitration award of 5 May 200Lliclwhthe
applicant received on 10 May 2001 through attorredytee second

respondent.

The application for rescission was done by wawpotice of motion
accompanied by a supporting affidavit. The secoesbondent
opposed this application which she did by filingdaserving an
opposing affidavit. The hearing of the applicatwas set down for
22 September 2001. Both parties were representedthby

attorneys. The first respondent was again the ratbit Both

attorneys presented their arguments whilst thagdein affidavits
which the parties had filed. At the heart of thepdite was the
guestion whether the third respondent had notitredapplicant of

the date of set down of the arbitration proceediiigie case of the
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applicant was that no such notice was either seot teceived by

the applicant. The second respondent’s versionteviee contrary.

The first respondenimnero moto, called a case management officer,
one Ms Sannah Seltatjile as a witness. She wadf@eroof the
third respondent whose names appeared in a teteégsage. She
testified to the effect that she was the officeloviad sent notices

of the arbitration proceedings to the parties.

Ms Seltatjile was given two documents markedexure D and E
which she was asked to describe. Annexure D, siieveas the
notification itself and she described annexure Eaaseport. Her
evidence on annexure E was basically that there was
explanationex facie the annexure namely, that the operation was
completed with no errors. That to her, meant thatfax had gone
through to both numbers. She said that she wasfiedtithat the
fax went to both destinations and she said the>amaehad both
numbers of recipients to which it said it was sgsbtdly

transmitted.

When Ms Seltatjile was asked by the applicasnsel, she said
that the notification showed only one fax numbesaase it would
only give the first number. That fax number wastlod second
respondent. The fax number of the applicant wasreftected on
the notification. When asked if she could thinktttiee fax might
not have been transmitted to the other party, altetbat, if it was
not, it could show only one number. That concluttetihearing of

the rescission application proceedings.
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On 28 October 2001 the first respondent issaediling for the
rescission application. He dismissed the applioatiois this ruling
which the applicant seeks to have reviewed andasele. The
applicant has also filed an application to amenel tiotice of
motion so as to include section 148 (1) (g) of et as an
alternative to section 145 of the act. Counsel ttoe second
respondent adopted, correctly so in my view, aemafiragmatic
approach in not strenuously opposing the applinaioamend. In
this respect, | am guided by Mlambo Jliransnet v Hospersa &
Another (1999) 20 ILJ 1293 (LC)when he said:

“...In my view mis-characterization of the nature o tieview is not fatal. This

court has to look beyond the legal label and cardite substance of the application.

To look no further than the heading would be undatynalist”.

That a review application based on sactid5, is limited only to
reviews of arbitration awards, to the exclusiomuings issued by
commissioners in proceedings which are about despegolutions

during conciliation or arbitration proceedingsh@w trite.

The application for the amendment of the retmf motion is

accordingly granted as prayed for.

The arbitration award:

The first respondent articulated the questidnich he was called

upon to answer in the application before him as:

“At issue is whether or not the applicant had prbypleeen notified by
the CCMA of the date on which the arbitration hegrivas to take
place, to wit, the 2% September 2000".

He repeated the essence of what he perceived wassihe to be

resolved by him when he analysed the evidence ddion. He
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then concurred with the submission, made by theorskc
respondent’s representative that the fact that tdicadion had

gone through to the other party, is sufficient probservice and
that once an arbitrator is satisfiexifacie the faxination document
that the notification has gone through, he is @ddo proceed with
the hearing, in the absence of the other partyfddad that there
was sufficient service of relevant notification apthe applicant
and that its internal lack of communication shautd prejudice the

respondent. He then refused the application taneéshe award.

The review application

The application is made on the premise that fibst respondent
erred and therefore committed a gross irregulantfinding that
there had been sufficient service of the relevantifioation upon
the applicant. The first respondent, it is furttsaid, erred in
finding that the applicant’s internal lack of commmation should
not prejudice the respondent. It is said also ttmaffirst respondent
did not allow himself to be guided by principles i@l are
applicable in a rescission application. And therefoommitted a

gross irregularity.

The second respondent submitted that there avaswhelming
proof that the notification of the arbitration hiegr date was
properly transmitted and received by the applicawffice. She
placed reliance on admissions by the applicantttietax number
allegedly used was a correct number, that applicadtreceived a
notice of set down for conciliation proceeding thgh the same

fax number and a concession by the applicant bieafax message



may have gone through to the office of the applic&he also

relied on the evidence tendered by Ms Seltatjile.

Analysis

[25] Section 158 (1) (g) of the Act provides that:
“(1) The Labour Court may-

(g) Subject to sectietb, review the performance of
any function piaed for in this Act on any
grounds tha permissible in law”.

[26] Section 144 (a) of the Act gives the comnuasr the power to
rescind an arbitration award erroneously made @& ahsence of

any party affected by that award.

[27] In Northern Province Local Government Association v CBIA
& Others (2001) 5 BCCR 539 (CC)Sutherland AJ had this to
say:

“[46] It seem to me that a Commissioner in considgmwhether or
not a notification of an arbitration hearing haslead been
received by a respondent, it is necessary to censitithe facts
bearing on that question. Axiomatically, in decglwhether or
not fax transmission was received, proof that the ¥as
indeed sent creates a probability in favour of ig¢cdout does

not logically constitute conclusive evidence oflsueceipt.”

[28] The enquiry in an application for the resassof arbitration award
is consequently bipartite. The first leg is one abhis concerned

with whether or not the notice of set down was géotinstance
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by fax or registered post). Should evidence shoat the notice
was sent, a probability is then created that thec@csent was
received. The second leg to the enquiry is one lwizencerns
itself with the reasons proffered by the applicamio failed to
attend arbitration proceedings. Such applicant si¢ecprove that
he or she was not wilful in defaulting, that hesbe has reasonable
prospects of being successful with his or her cstsauld the award
be set aside. However, the applicant needs nossagedeal fully

with the merits of the case.

The two requirements of fairness and expeditishould be
balanced. Where there is an apparent conflict twée two,
fairness should be given precedence lest injusiacesdone. See
Foschini Group (Pty) Ltd v Commission for Conciliaion,
Mediation & Arbitration & others ( 2002) ILJ 1597 ( LC);
Halcyon Hotel ( Pty) Ltd t/a Baraza v CCMA & Others ( 2001)
8 BLLR 911 ( LC).

In the present case, the first respondent eorexl himself only
with the first stage of the probe and he made tengit to look
further. When he gave a background to the apptinahe said that
at issue was whether or not the applicant had piopeen notified
by the CCMA of the date on which the arbitratioratieg was to
take place.

He concluded the reasons for his ruling thus:

“I am more than satisfied on the basis of the fgoexg that there was

sufficient service of relevant notification uponretlapplicant and its
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internal lack of communication should not prejudibe respondent. |
here under proceed to hand down my ruling:

Ruling:
In view of the fore-going, thpplication fails”

[32] In the founding affidavit of the applicantdd of record at the
CCMA, the applicant stated that he was not in Witfefault, that
he had a good and reasonable explanation for mendabhg the
arbitration proceedings and that he had excellensgects of
success on the merits of the matter. This wasvalleace which

was properly available to the first respondent.

[33] The test to apply in review application suchtlae present, was laid
down inCarephone (Pty) Ltd v Marcus N.O. & Others (1998)
19 1LJ 1425 (LAC) as:

“Is there a rational objective basis justifying twnection made by

the administrative decision — maker between theenat properly
available to him and the conclusion he or she exadlytarrived at”

[34] Chaskalson P iPharmaceutical Manufactures of South Africa
In Re ex parte President of the RSA 2002 (2) SA 64en said;

“[86] The question whether a decision is rationalBtated to the
purpose for which the power was given calls foroajective enquiry.
Otherwise a decision that, viewed objectively, nsfact irrational,
might pass muster simply because the person wHoitauistakenly
and in good faith believe it to be rational. Suckaaclusion would
place form above substance and undermine an immpartastitutional

principle”.

[35] The first respondent placed undue emphasishenfact that the

transmission record showed a successful transmissiche fax
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message. That was by no means, proof of propefigatibn and
regard should have been had to the facts whichpgpécant placed

before him.

[36] | am informed by the decisions @erephoneandPharmaceutical
Manufactures supra, that the first respondents decision not to
rescind his award is reviewable as he misconceiliedhature of
the discretion conferred on him by section 14sefAct. He failed
to take into account all relevant considerations.falled to apply
his mind to the relevant issues and has thus cdeuna gross
irregularity. (See alsélira & Other v Booysen & Another 1992
(4) SA 69 (A). Accordingly, | am satisfied that the arbitration

award was erroneously made in the absence of fhleapt.

[37] In the notice of motion and in the foundindi@dvit, the applicant
did not request this Court to rescind the awarde phayer was
only for the review and setting aside of the resois ruling.
However, in the heads of argument and during tregihg of the
application, the applicant asked for the reviewamgl setting aside
of the award. The second respondent submittedthieatipplicant
should be restricted to the prayers as containethennotice of
motion. In the notice of motion, the applicant dk though, for a
further and or alternative relief. It is in the engst of the parties
and of the administration of justice that there udtidbe speedy
resolution of this dispute. | believe | am entittedadopt a practical
come near in this matter- (Sddaleyon Hotel case supra).
Reference back of the matter to another commissiavi# accord

with the justice of this case
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. The rescission ruling issued by the first respohaen

28 October 2001 in case number NP 9721 is hereby

reviewed and set aside

. The arbitration award issued by the first respohaen

5 May 2001 in case number NP 9721 is hereby

reviewed and set aside.

. The matter is remitted to the third respondent for

arbitration proceedings to be startednovo before

another commissioner.

. The second respondent is ordered to pay the appica

costs.

Cele AJ
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