IN THE LABOUR COURT OF SOUTH AFRICA

HELD AT JOHANNESBURG

REPORTABLE CASE NO.JR1026/2003
In thematterbetween:-

L.M.B.THABANE Applicant
and

THE GENERAL PUBLIC SERVICE
SECTORAL BARGAINING COUNCIL FirstRespondent

COMMISSIONER).B. MTHEMBU
(inhiscapacityasthePresidingOfficer
inCaseNo.PSGA 1201) SecondRespondent

DEPARTMENT OF SAFETY, SECURITY &
LIAISON(FS) Third Respondent

JUDGMENT

CORAMFARBERAJ:

This is anapplicationto review andsetasidean awardof the secondrespondent,
in an arbitration held under the auspices of the first respondent, in which
arbitrationthesecondrespondentheld thathe lackedjurisdictionto determinethe
merits of the dispute betweenthe applicant and the third respondent. On this
score, the second respondentdetermined that the applicant had been dismissed
for what he described as "operational requirements"”, and that in consequence
only this Courthadjurisdictionin thematter.

Thefactualmatrix againstwhichthepropriety of this decisionfalls to be assessed
maybedetailedasfollows:-
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On 21 June 1999, and prior to the conclusion of the writtenagreementto which
referencewill presently be made, the applicantmetwith the thenMember
of the Executive Council for Safety and Security of the Free State (the
M.E.C.) and its then Head of Department. Under consideration was the
engagementof the applicantin whathas beendescribedas a "role playing
position"... "on a contractbasis". It wason thatoccasionexplainedto the
applicantthather engagementwould endurefor a period of five years, but
thatin theeventof theM.E.C.'s servicesbeingterminatedprior thereto,she
would be redeployedin an "equivalent” position within the Departmentfor

thesurvivingdurationof thatterm.

Following thereon, and on 8 July 1999, the applicantand the third respondent
concluded a written agreement, in terms of which the third respondent
engagedthe servicesof theapplicantas an "administrativesecretary" for a

periodof five yearsata commencingannualsalaryof R130878,00.

Despite the "fixed term" of five years, clause 9(a) of the written agreement
afforded to both parties the right to terminateit "at any time during the

currency thereof on giving three months' notice in writing to the other

party".

Pursuantto the conclusion of this agreement, the applicantwas deployedin the
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officeof theM.E.C. Shehelda level 12 postwhich, by July 2001, yielded

to heranannualsalary of approximatelyR200000,00.

On 27 June 2001, and in consequenceof a "cabinetreshuffle", the M.E.C. lost

officeandwasreplaced.

The applicantwas advisedthatthe position which shethenheld would befilled
by a personwho would be appointed by the M.E.C.'s successor, but that
she, and otherswho werealso to be replaced, wereto be redeployedin the
Department in equivalent positions for the remaining duration of their
respective contracts. This was, of course, entirely consonant with the

promisewhichhadpreviously beenmadeto her.

On 10 July 2001 the applicant was advised that she was to assumeduty as an
executive assistantto the head of the Departmentof Finance. This post
carrieda level 8 gradingwith a commencingannual salary of R83 379,00.
The applicant'squalifications, so it seems, did not permit her appointment

toamorehighly gradedpost.

Giventhefactthattheapplicanthad previously held a grade12 postandthather
thenannual salary was approximately R200 000,00, she declinedto accept

thepositionwhichhadbeenofferedto her.
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The consequencewas somewhat predictable, as on 13 July 2001 the applicant
was, pursuantto clause9(a) of the writtenagreement, furishedwith three
months notice of the Department'sintention to terminateit, such to take

effecton 15 October2001.

The applicant was subsequently freed of the obligation to tender her services

duringthecurrencyof thenoticeperiod.

Aggrieved by the mannerin which she had beentreated, the applicantreferred
the matterto the first respondentfor conciliation. She complainedof an
unfair labour practice, and a substantively and procedurally unfair
dismissal. On this scoreshe,in her writtenapplicationto referthe matter,
statedthatthe reasonsfor herdismissal were"unknown". She, however,in
an accompanyingaffidavit, detailed the facts and circumstanceswhich had

givenrisethereto.

The dispute was not resolved and was submitted to the second respondentfor

arbitration.

At theoutsetof the proceedings,thethird respondentcontendedthattheapplicant
hadbeendismissedfor operational requirements,as contemplatedin Section 189
of the LabourRelationsAct, No. 66 of 1995, and that consequently the dispute

was not arbitrable, but fell to be determined by this Court. The applicant
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contendedotherwise, asserting, inter alia, that she had not been dismissed for

operationalreasons.

The secondrespondent,afteranalysingtheconflictingassertionsof theparties,
dealtwiththepointin issuethus:-

“Both Section 12A(3) of the Public Service Act and Chapter 14(1)(a)(i) of the
Ministerial Handbook are clear that all political appointees are appointed for the
term of office of the executing authority. If the lattergoes so do they.

In this case the Respondentcould not keep the Applicant withinthe Department
in the same or equivalent post as the Applicantlacked the necessary
qualifications.

The Respondentinstead offered the Applicantan alternative lower post as
opposed to retrenchment, which the Applicantdeclined.

In the circumstances the Respondentwas left with no option but to terminate
the Applicant's services by giving her three months' notice as provided by her
contractof service. The Applicanthad become redundantand the termination
of her services had to take effect based on operational requirements.

In Wanda and Otherv Toyota SA Marketing(2003) 2 BLLR 234 (LAC) the Court
rejected the argumentthat retrenchmentwas unfair because the appellants had
been dismissed without proper consultation between their union and the
respondentover the reasons for staff reductions. The Courtfurtherheld that
the employees are not permittedto rely on the absence of consultations with
themif they have rejected adequate alternative positions like the Applicantin
this case.

On theissue of costs | have not been persuaded by either party why costs
should be granted either way.

The forum that the Applicant should approach is the Labour Court which is

bestowed with the jurisdiction to adjudicate dismissals based on operational
requirements."

Section 12A of the Public Service Act, 1994 (Proclamation No. 103 of 1994)
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readsasfollows:-

"12A. Appointment of persons on grounds of policy considerations.-
(1) Subjectto the provisions of this section, an executing authority may appoint
one or more persons under a special contract, whetherin a fulltime or parttime

capacity -

(a)to advise the executing authority on the exercise or performance of the
executing authority's powers and duties;

(b)to advise the executing authority on the development of policy that will
promotethe relevantdepartment's objectives; or

(c)to perform such other tasks as may be appropriate in respect of the exercise
or performance of the executing authority's powers and duties.

(2) The maximumnumberof persons thatmay be appointedby an
executing authority under this section and the upper limits of the remuneration
and other conditions of service of such persons shall be determined by the
Cabinetin the national sphere of government.

(3) The special contractcontemplatedin subsection (1) shall include any
termand condition agreed upon between the relevantexecuting authorityand
the person concerned, including -

(a)the contractual period, which period shall not exceed the term of office of the
executing authority;

(b)the particularduties for which the person concerned is appointed; and

(c)the remuneration and other conditions of service of the person concerned.”

"Executingauthority"is definedin Section1 thereofto mean....

"in relationto -

(a)the Office of the President, means the Presidentacting on his or her own;
(b)the Office of the Deputy President, means the Deputy President;

(c)a departmentor organisational component within a Cabinet portfolio, means
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the Minister responsible for such portfolio;
(d)the Office of the Commission, means the Chairperson of the Commission;

(e)the Office of a Premier of a province, means the Premier of that province
actingon his or her own; and

(fla provincial department within an Executive Council portfolio, means the
member of such Executive Council responsible for such portfolio."

The applicant was not appointed by the then M.E.C. for any of the purposes
referredto in Section12A. The appointmentwas madeby thethird respondent,
albeitthatit was representedby its thenM.E.C. in sodoing. The serviceswhich
were required to be rendered thereunder related to that of an administrative
secretary who might be deployed"at such places as may from timeto time be
directedby theemployer" 1 ugr any otherofficer duly authorisedtheretoin this
respect". Ex faciethewrittenagreement theapplicantwas notappointedto serve
thethenM.E.C., althoughthat consequencemight well have beenenvisagedat
the time of the conclusion thereof. Additionally, the agreement lacks the
qualitiesof a "special contract”, as contemplatedin Section12A(1), as readwith
Section12A(3). Thus, its termwasfixed for a period of five yearsand was not
limited to the term of office of thethenM.E.C. He may haveheld office for a
lesseror evena longerperiod.

TheMinisterial Handbookwas not producedduringthecourseof thehearing
beforethesecondrespondent. Nor wasit producedduringthecourseof the
hearingbeforeme. | havenottheslightestnotionasto whatit maycontain.

Moreimportantly, theHandbook,accordingto theapplicant,wasnotin existence
atthetimeof theconclusionof thewrittenagreement. This facthasbeenbaldly
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deniedby thethird respondent. It has, however,omittedall referenceasto when
it waspublished. | would havethoughtthatthedeponentto thethird respondent's
answering affidavit who, on probability, must have had full

IThis wasa clearreferenceto theDepartment.

knowledgeof the matter,would havedealtwith this featurein someauthoritative
detail hadthe Handbookin fact beenpublishedat therelevanttime. Giventhis
omission, his bland denial on behalf of the third respondentdoes not in my
judgmentraise a genuinedisputeof fact. | consequently acceptthe Applicant's

assertionthattheHandbookhadnotbeenpublishedattherelevanttime.

Thereis moreovernothingto suggestthatevenif it hadbeenin issueatthetime,
the applicant's written agreementfell to be regulatedby the contentsthereof. 2
The agreement and the discussions which preceded it eschew all reference

thereto.

In the result, | am unable to subscribe to the second respondent'sfinding that
Section 12A(3) and the Handbook govemedthe contract betweenthe applicant
andthethird respondent. It followsthatl amunableto subscribeto theview that
the applicant's position becameredundantor that her retrenchmentwas required
for economic, technological, structural or similar needs. [Vide: Sections 188(1)

(a)(ii), 189,213andSchedule8 Item 12 of theAct.]

ZThereis no incorporationthereofin the writtenagreementby reference. Its statusis moreover
simply notknown.
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In short, thesecondrespondent'sfindingswerenot rationalin relationto thefacts
whichwereplacedbeforehim.

Additionally, thesecondrespondent,in arrivingathis conclusion,ignoredthe
provisionsof Section191(5)(a)(iii) of theAct.

This subsectionreadsasfollows:-

“(5) If a council or a commissioner has certified that the dispute remains
unresolved, or if 30 days have expired since the council or the Commission
received the referral and the dispute remains unresolved -

(a)the council or the Commission must arbitrate the dispute at the request of the
employeeif -

(1Y) . "

3Brassey, in his commentary on the Labour Relations Act, VolumeThree, at A8 : 58A, has,
interalia, thefollowing commenton thesubsection:-

"the employeedoes not knowthereason- This paragraph uses the language of fact, not
allegation. We are, as a result, forced to ask what is truly required: must the
employee actually lack the knowledge, or is it enough that he alleges that he lacks
it? The latter, it is suggested, must be what the legislature intended. Having
closed the door on jurisdictional squabbling in the first two cases, the legislature
had no reason to reopen it for the third, which is conceptually indistinguishable."

As previously indicated, the applicant, when referring the matter, statedthatshe
did not know the reason for her dismissal. On this ground alone, the second

respondentwasobligedto consideranddeterminethemeritsof thedispute.
Thereviewmustsucceed.

Costsoughtin myjudgmentto follow theevent.
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In theresult,anorderin thefollowingtermswill issue:-

A.Thedecisionof thesecondrespondentis setaside.

B.The matteris remitted to the first respondent for the merits of the dispute

between the applicant and the third respondentto be determined by an

arbitratorappointedby it.

C.Suchappointeeshall bea personotherthanthesecondrespondent.

D.Thecostsof theapplicationareto be paid by thethird respondent.
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