
IN THE LABOUR COURT OF SOUTH AFRICA

(HELD AT CAPE TOWN)

NOT REPORTABLE

CASE NO  :            C151/2006

DATE  :      13 FEBRUARY 2007

In the matter between:

FRANS MARSH                       Appl icant

And

EDUCATION LABOUR RELATIONS            Fi rst  Respondent

COUNCIL

BASHIER VALLY        Second Respondent

THE MINISTER OF WESTERN           Third Respondent

CAPE DEPARTMENT OF EDUCATION

                                                                                                                                    

   J U D G M E N T

                                                                                                                                    

PILLAY D, J  :

[1] This  is  a  lengthy  dispute  which  commenced  wi th  the 

dismissal  of  the  appl icant  on  3  July  2001.   The  appl icant 

was  demoted  from  a  post  level  4  to  a  post  level  2 

educator  on  that  day as  a  resul t  of  a  discip l inary enquiry. 

He  chal lenged  the  sanct ion.   Dur ing  the  course  of  the 

arbi trat ion, the arbi trator recused himsel f .
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[2] A  new  arbi trator,  the  second  respondent  in  th is  review, 

was appointed.   I t  was agreed that the record of the

proceedings  under  the  f i rst  arbi t rator  would  stand as  part 

of  the  record  in  the  arbi trat ion  under  the  second 

respondent.  The review is unopposed on the meri ts.

[3] Mr  Kahanovi tz  ,  who  represented  f i rst  respondent,  the 

Educat ion  Labour  Relat ions  Counci l  ( “ the  ELRC”),  had  a 

br ief  to  object  to  the  matter  being  referred  back  for  a  re-

hearing.   There  is  no  basis  for  the  Court  to  do  that  in 

l ight  of  the  agreement  between  the  part ies  to  include  the 

record  of  the  proceedings  under  the  f i rst  arbi t rator  as 

part  of  the  record  of  the  arbi trat ion  under  review. 

Moreover,  the appl icant  has since abandoned this re l ief .

[4] The  crux  of  the  appl icant ’s  case  is  that  the  arbi trator 

erred  in  law  in  holding  that  the  offences  for  which  the 

appl icant  was  dismissed  were  ser ious  enough  to  warrant 

d ismissal .   The  appl icant  was  charged  wi th  seven  counts 

of  misconduct.  Along  the  way  several  counts  fel l  away. 

Only  counts  4  and  5  need to  be  considered in  th is  review 

as those are the counts that he was found gui l ty of  by the 

second respondent.   These charges were:

“Charge 4  –  you  are  gui l ty  of  misconduct  as  def ined 
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in  sect ion  18(1)(b)  of  the  Act  in  that  you  wi l fu l ly  or 

negl igent ly  mismanaged  the  f inance  of  the  State  I 

that  you  f i l led  out  an  appl icat ion  form  of  a 

subst i tute  teacher  for  4  Apr i l  knowing  ful ly  that  the 

educator  only  started  on  14  Apri l  2004  and 

subsequent ly  requested  of  the  educator  that  she 

pay  you  R700  which  you  then,  upon  receipt  of  the 

said  money,  al legedly  used  to  remunerate  parents 

who  had  supervised  the  classes  of  educators  who 

were absent on a part icular day.

Charge  5  –  you  are  gui l ty  of  misconduct  as  def ined 

in  sect ion  18(1)(b)  of  the  Act,  in  that  you  wi l fu l ly  or 

negl igent ly  mismanaged  the  f inance  of  the  State  in 

that  you  f i l led  out  an  appl icat ion  form  of  a 

subst i tute  teacher,  namely  Mrs  J  Petersen,  wi th  a 

date 18 February knowing fu l l  wel l  that  the educator 

only  started  on  18  Apri l  2000  and  requested  of  the 

educator  that  she  pay  you  the  amount  of  money  for 

the per iod that  she did not work” .

[5] The appl icant admit ted to the act  const i tut ing the offence. 

His  explanat ion  in  respect  of  charge  4  was  that  he  used 

the  extra  money  cla imed  from  the  Department  to  pay 

parents  who  subst i tuted  for  educators.   He  did  th is  in  the 
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in terest  of  the  learners  and  the  school  so  that  the 

learners  would  not  be  lef t  unattended.   This  was 

especial ly  necessary in  an  area where  gang vio lence was 

r i fe.  

[6] With  regard  to  charge  5  he  explained  that  he  used  the 

money to  pay for  an educator  who had not  been paid.   He 

did  not  use  any  of  the  money  fa lsely  extracted  from  the 

Department  for  h imsel f .   He  also  did  not  prefer  part icular 

parents  to  serve  as  subst i tutes.   He  simply  invi ted 

assistance  via  the  caretaker,  amongst  others.   The 

inference  to  be  drawn  from this  is  that  he  did  not  use  the 

employment of  subst i tute teachers to  benef i t  himsel f .

[7] The  appl icant ’s  reasons  for  committ ing  the  act  were  not 

chal lenged at the arbi trat ion.  The sect ion under which he 

was  charged  fa l ls  under  the  heading  “misconduct” .   I t  is 

d ist inguishable  from  “serious  misconduct”  in  sect ion  17. 

Fraud  fa l ls  into  the  category  of  serious  misconduct.   A 

range  of  sanct ions,  start ing  wi th  counsel l ing  and  ending 

wi th  dismissal  are  permissible  for  contravent ions  of 

sect ion  18.   The  arbi trator  correct ly  assessed  the 

appl icant ’s  conduct  to  amount  to  fraud.   I f  that  is  what  he 

was  charged  for  then  i t  would  have  been  a  ser ious 

misconduct.   However ,  he was charged for  misconduct  for 
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which  a  sanct ion  short  of  d ismissal  is  permissible.   The 

sanct ion  imposed  by  the  chairperson  of  the  discipl inary 

enquiry  was  accepted  by  the  th i rd  respondent,  the 

employer .   The appl icant  rejected i t ,  he  was  agreeable  to 

being demoted to deputy principal .

[8] In  the  opinion  of  the  Court ,  the  appropr iate  sanct ion  is 

demotion to a level  3 educator for  the fo l lowing reasons:

1. There  are  strong  mit igat ing  factors  that  favour 

a sanct ion short  of  d ismissal .  

2. The  appl icant  requires  further  t ra in ing  to  f i l l 

the  posi t ion  of  headmaster.   He  has  not 

acknowledged  his  wrongdoing  unequivocal ly. 

To  the  extent  that  he  bel ieves he was  just i f ied 

in conduct ing himsel f  in the way that  he did he 

needs  to  be  corrected.   As  a  leader  of  a 

school  he has procedures to fo l low.

[9] A  penal ty  less  severe  than  demotion  is  not  appropr iate. 

The  appl icant  delayed  for  seven  weeks  in  launching  the 

review.  This  is  factored  into  the  order  that  I  make  wi th 

regard to back-pay.   So the order I  make is the fol lowing:

1. The  award  of  the  second  respondent  is 

reviewed and corrected as fo l lows:

(a) The  appl icant  is  demoted  to  the  posi t ion 
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of  level  3  educator  wi th  ef fect  f rom  the 

date of his d ismissal ,  that  is 3 July 2001.

(b) The  appl icant  is  awarded  back-pay  from 

the  date  of  his  dismissal  on  the  scale 

appl icable  to  that  level  s ince  his 

dismissal ,  less  seven  weeks  pay 

calculated  at  the  current  scale  of  pay for 

level  3 educators.

2. There is no order as to costs.

                                                                                    

                                 PILLAY D, J
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