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Introduction

[1] This is an application in terms of which thepapant who | shall in
this judgement refer to as “the employee” sougheteew and set

aside the arbitration award of the second respdndéme



[2]

[3]

[4]
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commissioner) issued under case number GA 552AR08he 5

December 2003 in terms of which his dismissak a@nfirmed.

At the beginning of the hearing the employeesad a point in
limine concerning the late filing of the heads ofwanent by the
respondent. Prior to raising this issue there wae aonfusion
about the historical chronology of events relatingfiling of the
papers and condonation. As a result the mattedsioan for the

parties to sort out the papers in the court file.

The respondent’s attorney contended that thed$ieof argument
were served on the applicant. He requested thdiehgiven an
opportunity to go and search for proof of servitehe heads or
argument as he was confident that they were seoredhe

applicant.

The following day the legal representative dfetrespondent
submitted an affidavit of the respondent atteshed the heads of
argument were served on the applicants’ union buldcnot locate

in its file the record of service.
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The applicant could not dispute the possibilivat the heads of

argument could have been served on him througfomser union
which was his representative of record but withdreke
representation on the 12 December 2002. He iradicftat he

never formerly withdrew the representation by thsn.

It was on the basis of the above that | ruledt tthe probabilities
exist that the heads of argument were served oagphkcant at the
address of the union which on the record was #td legal
representative of the applicant. In arriving ais tldecision, |
considered the prejudice that the applicant mdfesstf it was to

transpire that the heads of argument were nev@eposerved.

Having read the heads of argument and havirgarce to the
founding papers, | am of the view that the headargiment did
not contribute anything beyond what was alreadyhan founding

papers and therefore the applicant would not sw#fsr prejudice
even if it was to turn out that the heads wereproperly served.
What also influence my view was the fact that thatter stood
down on a number of occasions because of the manneghich

the papers were compiled and other technical isha<aused the

delay in finalising the matter within the availaliime.
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Background Facts

The applicant a former employee of the respohaas disciplined
and dismissed for fraud. He was found guilty ofrdefling a

pensioner, Mrs Moloi, of her pension payment.

According to Mrs Moloi, the applicant paid iR6030.00 on the 25
July 2003 and advised her to come the following wagollect the
remainder of the amount which was R200-00. She apasirently
required to sign a voucher the contents of whick &lad no

knowledge of.

It is common cause that Mrs Moloi was accomednby her
daughter when she went to the Post Office to coliec pension on
the day in question. The following day, the 26 yJR003, after
receiving the R200-00 she approached the Post Makie was at
that stage standing outside the Post Office toktham for the
payment. The Post Master apparently told her ttapayment was

incomplete.

Immediately after speaking to Mrs Moloi, theod® Master

confronted the applicant about this matter and eaequrom him
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as to why Mrs Moloi was not paid in full. The amgaint indicated

that he had paid her the full pension pay whichoediag to him

was R9760-78.

[12] The Post Master further testified that the eywnwhich the
applicant alleged to have paid to Mrs Moloi was rextorded in
the cash book and that it is irregular to pay aspmerer in

instalments.

[13] In his defence the applicant testified thasNtoloi had attended at
the Post Office to enquire about her pension payaed because
there was no cash available, he loaned her mondly thie
understanding that she will refund him when sheeixes her

pension payment.

[14] He conceded that it was irregular to pay asparer in instalments.
He further conceded and stated that because tleeeimsufficient
funds on the 25 July 2003, he made part paymeMrioMoloi.
This he did because she was insisting that hergeh® paid on

that day according to him.



6
[15] Itis common cause that the applicant gave Modoi’'s daughter a

R20-00 on the day in question for taxi fare andssgoently
visited her at home on a number of occasions. lilavappear that
part of the purpose of the visit was to persuads Moloi to

change the version of the events relating to thigei®f her pension

payment.

Grounds for Review

[16] In essence the applicant challenged the decision thef

commissioner on the following grounds:

“1. the commissioner in his award did not deal witie cross-
examination of Mrs Moloi and his version concernthg

loan he made to her.

2. Pages 51 and 52 of the record does not reflexictioss-

examination of Mrs Moloi and his version.

3. The commissioner does not deal with the versibthe
agreement concluded between him and Mrs Moloi lieat
could deduct from her pension payment the amount of
R1700-00.

4. The commissioner did not deal with his evidence

arriving at the decision to confirm his dismissal.”



[17]

[18]

Commissioner’s Decision !

In his award the commissioner found that alijio the applicant
testified that Mrs Moloi owed him R1700, the amobstwithheld
was in excess of this amount. The commissionerfalsad that the
applicant did not challenge the evidence of Mrs dfl@nd her
daughter that he told them to collect R200-00 tiding day.

The commissioner further found that:

“14.1The entries in the cash book on the 25 July 208xdt
reflect the first payment of R6030-00. The impoessi
created in the entries of the 26 July 2002(sic)t tha
single transaction of R9760-78 was effected. This is
deceitful as the entries do not truly reflect whnts

transpired during the days.”

Evaluation

In terms of s145 of the Labour Relations Aét @ 1995 (LRA)
arbitration awards may be reviewed and set asidayfparty to a
dispute alleges a defect in any arbitration procesdunder the
auspices of the Commission for Conciliation, Meadmat and

Arbitration (CCMA) or any of the bargaining coursil An
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arbitration award can be reviewed if there is @&deih it. A defect

may in terms of s145 of the LRA, as a result ofoenmissioner
having -
“() committed misconduct in relation to the dutie$ the
commissioner as an arbitrator;
(i)  Committed a gross irregularity in the conduof the
arbitration proceedings; or
(i) Exceeded the commissioner's powers; or thataavard

has been improperly obtained.”

[19] The test that has been consistently appliedthey courts in
considering whether or not an arbitration awarcuhbe reviewed
was enunciated ilCarephone (Pty) Ltd v Marcus NO & others
(1998) 19 ILJ 1425 (LAC), where Froneman DJP, aagaaph 37
stated that:

“is there a rational objective basis justifying tfennection
made by the decision-maker between the materigbguhp
available to him and the conclusion that he or skentually

arrived at?”

[20] O’'Regan J, inBato Star Fishing (Pty) Ltd v Minister of
Environmental Affairs & Tourism & other2004 (4) (CC) at

paragraph 45 held:



[21]
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“the court should take care not to usurp the fuors of the

administrative agencies. Its task is to ensure thatdecision
taken by the administrative agencies fall withie thounds of

reasonableness as required by the constitution.”

It has now become clear from a number of judgta that one of
the constitutional imperatives is that the decisiaf the CCMA
commissioners must be justifiable in relation te tmaterial

presented to the arbitrator.

In this case, the decision and the reasonsngdo not support an
inference of misconduct, irregularity or impropyiein the part of
the commissioner. The decision is rationally justife in terms of

the reasons given for upholding the dismissal thpleyee.

| do not agree with the applicant’s arguménattthe commissioner
did not deal with his version. It is apparent frdm reading of the
award that the commissioner after summarising thdeace of
both himself and the three witnesses of the th&dpondent,
accepted the version of the three witnesses. Thentssioner does
so by indicating, more importantly the contradiotithat exist in

the evidence of the applicant. In this regard tbhenmissioner
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agreed with the decision of the employer to termeinghe

employment of the applicant.

The applicant contended that the record wagraper and that the
matter should be referred back to the CCMA for bheeging.

Whilst | agree with the applicant that the recasdnot as would
have been expected, | do not agree that it is am sustate that a
closer scrutiny thereof does not give a broadesesé¢n be able to
arrive at a fair conclusion of what transpired la¢ tarbitration

hearing. The short coming in the record is complget by hand
written notes of the commissioner which were sutaditis part of
the record. It follows that the arbitration awasbued by the

commissioner must stand.

In the circumstances the application to reviamd set aside the
award issued under case number GA 552-03 on 'fHeesember

2003 is dismissed.

There is no order as to costs.

MOLAHLEHI AJ
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