IN THE LABOUR COURT OF SOUTH AFRICA

(HELD AT JOHANNESBURG)

Case No: J 2426/06
In the matter between:

SOUTH AFRICAN MUNICIPAL

WORKER’S UNION APPLICANT

and

CITY OF JOHANNESBURG RESPONDENT
JUDGMENT

MOLAHLEHI AJ

INTRODUCTION

[1] On the return day of the rule nisi grantediriterdict the alleged unlawful
deductions and compelling the respondent to payitlkemotive allowance”
the respondent sought a cost order against the&capplThe court order was
sought pursuant to the withdrawal of the applicatio confirm the interim

order by the applicant.



2]

[3]

Background facts

The applicant, South African Municipal Workedsnion (SAMWU) sought

and obtained an interim interdict against the radpat, Johannesburg
Municipal Police Department (JMPD). Thele nisi which was granted in
favour of the applicant called upon the respondemefrain from deducting

money from the remuneration of members of theiegu employed as
Chief Superintendents, without obtaining their @misor a court order. The
respondent was further ordered to reinstate thanpay of R6 835.00

locomotion allowance to the Chief Superintendenbhwost.

The JMPD is a police force of the City ohdmnesburg, established in terms
of the s12(1) of the South African Police Servides 68 of 1995. The JIMPD
employs about 3 400 employees, 1 400 of whom ai®rared members.
The uniformed division consists of two units, thefdEcement Officers and
Metro Police Officers. Most of the affected membengolved in this case
are employed as uniformed Metro Police officers,tla rank of the

Superintendent.



[4] During September 2001, the JMPD advertiseditpms of the Chief
Superintends at an all-inclusive salary of R218.000to R305 000.00.
According to the respondent the affected members wire appointed
following the advertisement were employed on asnralusive salary which
gave them the latitude to structure it to include lbcomotion allowance, if a

member so wished.

[5] The reason for providing vehicles to the eoygles at the rank of the
Superintendents and below was due to the factltilegtare regarded as tools
of trade. There are however other employees who ahréhe rank of
Superintendents who are not provided with vehibsause they do not need

them as tools of trade.

[6] After their appointments, those of the CHhsefperintendents, who previously
had vehicles, which was provided to by the respotdaere required to
return them. It is apparent that the Chief Supendents were not satisfied
that the all-inclusive salary meant that they woualit be entitled to the
locomotion allowance. Subsequently, the affectedmbers lodged a

grievance concerning this issue. The grievancergearas held at the end of
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2002. The submissions made during the hearing sdvenitted to the City

Manager.

[7] It would appear that after considering the raigsions Mr. Moloi, the city

[8]

manager, addressed a letter to the Chief of theDRJMR. Ncobo wherein he
issued a ruling concerning how the grievance shdaddresolved. This
communication which was apparently intended for cbesumption of Mr.
Ncobo landed in the hands of the applicants. Mohxccontacted Mr. Moloi
who he believed was incorrectly advised, and erplaito him the true state
of affairs concerning the matter. A meeting was ssgjpently, arranged
between the members and the respondent’s managememt At this
meeting, which was held during March 2003, Mr. Mofarnished the

meeting with what was referred to as the finalnglon the matter.

Subsequent to this ruling, a dispute concegran unfair labour practice was
declared with the South African Local Governmentrgaaning Councll
(SALGBC). An arbitration award issued by the SALGB&voured the
applicants and ordered the respondent to reingtete payment of the
locomotion allowance to the members. The responsiertessfully reviewed

and had the arbitration award set-aside by the Wwaliourt. However,
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following the outcome of the review, the respondembarked on a process

of restructuring the salaries of its employees. Tésructuring resulted in

another dispute which the applicants referred €0SALGBC.

[9] The arbitrator found in favour of the applitenThe respondent again took
the award on review. The review proceedings weamdbtned by agreement
between the parties as the record went missingpahes then embarked on
a negotiation process which ended with an agreerfenthe purpose of this
matter, the relevant clause is 8 (eight) provides:

“The city pays in full and final settlement of tthispute an amount of R 5.8
million (five million eight hundred thousand Ranidcluding previous
payments; and the Chief Superintendents will becquaat a salary
package of R290, 000 per annum effective from 1cM&006 (which
translates to R24 166.66); and further that no #&ddial allowance in
respect of the disputed locomotion allowance shallkconsidered or paid

to the said category of employees.”

[10] The settlement agreement, unfortunately, a@idlming an end to the dispute
as would ordinarily have been expected. A certaame®$ Hankcock of
Human Resources department refused to stop payohdght locomotion

allowance in the “absence of clear instructionstie TDirector: Labour
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Relations, who apparently submitted the agreemertianckock, had to

approach the city manager to confirm the meaningthef settlement
agreement in relation to the locomotion allowanddie locomotion

allowance was paid in from March 2006, a periodgnhofe than six months.
The instruction from the city manager that locomotallowance should be

not paid, was received in October 2006.

Respondent’s contention

[11] Mr. Kennedy, for the respondent argued thatdkneral principle in relation
to the withdrawal of litigation is that the partytdrawing the litigation is in
law liable for costs. He further argued that thesre no compelling reasons
why the applicant should not be ordered to payctist, in particular taking
into account that there was no explanation for whiadrawal at that late

stage in the litigation process.

[12] Mr. Hans van der Riet for the applicants oe tither hand contended that
each party should be ordered to pay its own cddte applicants were
according to him compelled to approach the courtaonurgent bases to
defend what they regarded as their rights. Had¢spondent replied to the

applicant’s letter of the 1 December 2006, wherein an undertaking was
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sought that no deduction would be effected, by réspondent from the

applicant’s salaries, this application would novédeen filed according to
the applicant. It was further argued on behalfttid applicant that the
principles of equity should be applied in considgriwhether or not to grant

cost in favor of the applicant.

Evaluation

[13] Rule 13 of the Rules of the Labour Court pd®s thata party who has
initiated proceedings and wants to withdraw thetenatust deliver a notice
of withdrawal as soon as possible. This rule damsrequire the party that
intends withdrawing to tender cosie other party does however have the

option of applying for costs if it so wishes.

[14] In the High Court the issue of withdrawal isvgrned by rule 41(1)(a) which
provides that a person instituting any proceedmgg at any time before the
matter is set down, and after that by consent@®fpdrties or the leave of the
court, withdraw such proceedings. The withdrawiagtyis required to file
the notice of withdrawal which may embody consenpay the cost. If there

IS no consent to cost, the other party is entiibedpply for costs.
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[15] After considering the provisions of s162(1jy&) of the Labour Relations

Act 66 of 1995, Zondo AJ, as he then was, in tlse @dCallgaurd Security
Service (PTY) Ltd v Transport & General Workésaion & Others(1997)
18 ILJ 380 (LC) said:

“It seems to me that what the Act has decreedas\ihether or not this court
should or should not make an order of costs in di@aar matter depends
on the 'requirements of the law and fairness'. Iyn wew it is therefore
important to appreciate that consideration shoukl diven not only to the
requirements of the law in disregard of the regments of fairness nor
should consideration be given only to the requinetmeof fairness in

disregard to the requirements of the law.”

[16] In the Callguard Security casésuprg, the court pointed out that the same
approach was adopted by the Appeal Division urtder old Labour
Relations Act of 1956, in the case NMUM v East Rand Gold & Uranium Co
Ltd 1992 (1) SA 700 (A). Recently Man Den Berg v SA Police Service
(2005) 26 ILJ 1717 (LC), Murphy AJ held that heswat persuaded that the
principle expressed iGermishuys v Douglas Besproeiingsrat@l’3 (3) SA
299 (NC), that where actions are withdrawn or sdtthn the merits and the

parties are unable to agree on costs the costddsiheuawarded to the
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successful party. The court found that there iseguirement that a party

withdrawing a matter should tender costs.

[17] It is therefore clear that where the courfased with having to decide the
issue of costs where an action is withdrawn andpéagies are unable to
agree on costs the consideration of law and fasrsbsuld apply equally. In

this regard relevant provisions of s162 of the LabBelations Act 66 of

1995 read as follows:
“(2) When deciding whether or not to order the payrnof costs, the
Labour Court may take into account-
(@) whether the matter referred to the Court loutp have been
referred to arbitration in terms of this Act anflsp, the extra costs
incurred in referring the matter to the Court; and
(b)  the conduct of the parties-

() in proceeding with or defending the matter befthe

Court; and

(i)  during the proceedings before theu@d



1C
[18] | now turn to the facts of this case. The mggent argued correctly, in my

view, that in the first place there was no basrstlie applicant to have filed
the urgent application and secondly to persisegkig its confirmation only

to withdraw it at such a late stage in the proasgsli

[19] This matter had a long history of engagemestiveen the parties. There
were two arbitration awards, lengthy deliberatiamsl an agreement which
the applicant signed. The applicant based its urgpplication in the main
on clause 8 of the agreement. In the context ohtkry of this matter the
most important part of the agreement is the ladt gfaclause 8 which reads
as follows:

. and no further additional allowance in respecf the disputed
locomotion allowance shall be considered or paidhe said category of

employees.”

[20] The full text of this clause as quoted abova&swguoted also in full in the
founding affidavit of the applicant and paragrap(fige) of the applicant’s
attorneys letter dated*1December 2006. More importantly, clause 8(a)
stated that the agreemefitonstituted a full and final and binding

agreement.” It was further agreed that the agreement supeisd¢de
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arbitration award. It is evidently clear that th@aad dealt specifically with

the issue of the disputed locomotion allowancefdot the arbitrator at
paragraph 8.2 of his award stated:

“The Respondent is accordingly ordered to pay tlemtyvnine (29) Applicants
(Chief Superintendents) the Six Thousand Rand (B®00) per month

locomotionallowance retrospectively”

[21] It is difficult to comprehend how that the agment expressly or for that
matter impliedly entitled the applicants to contélse payment of the
locomotion allowance based on the agreement itHelfiould seem to me
that (notwithstanding the letter of 1 December 2G86 reasonable approach
that the applicants should have adopted was to leengmaged with the
respondent and sought clarity regarding the deolusti Had they adopted
this approach they in all probabilities would ha@mne to understand that,
they were not entitled to the locomotive allowanessl that those who
received them were paid in error and accordingéydbductions were not in
contravention of the Basic Conditions of Employmeiit. The other
approach which the applicant could have adoptédaisof applying its mind

and studying the agreement properly to understsnignport. This could, in
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my view have avoided this unnecessary applicatitnmchv was instituted

without regard to its implications on the intereSthe respondent.

[22] Accordingly, in my view, there was no basis tbhe urgent application, for
pursuing it to the level of seeking its confirmatiand then withdrawing it at
the last moment. Therefore the applicant is in Batih and fairness obliged

to pay the costs incurred by the respondent inndixfig the case.

Order

[23] In the premises the applicants are orderegatp the cost of the respondent

on the party and party scale.

MOLAHLEHI AJ
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