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IN THE LABOUR COURT OF SOUTH AFRICA 

HELD AT CAPE TOWN 

                                                                      CASE NO: C822/05 

                      

In  the matter between: 5 

A P L CARTONS (PTY) LIMITED Appl icant 

and  

THE COMMISSION FOR CONCILIATION 

MEDIATION AND ARBITRATION 1 s t  Respondent 

THE COMMISSIONER 2n d  Respondent 10 

 

JUDGMENT 

 

NEL, AJ 

 15 

This is an appl icat ion to review and have set  aside the award of  the 

second respondent,  the Commissioner,  who operated under the 

auspices of  the f i rst  respondent,  the CCMA. The award was given 

under case number WE3722/05.    

 20 

I t  would appear that  apart  f rom the fact  that  there were at tacks by 

the employee at the t ime on the procedural  fa irness of  the 

employer’s conduct ,  the Commissioner deal t  wi th a l l  these 

including also a proposi t ion that  the employer had acted 

inconsistent ly as wel l  as that  there was bias on the s ide of  25 
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management. The conclusion of  the Commissioner was to the 

contrary,  namely that  there was not any procedural  def ic iency or 

defect  in  the d ismissal  of  the employee. 

 

What was in issue herein was the employee had been charged with 5 

being drunk or under the inf luence of  a lcohol on 3 December 2004, 

and for d isplaying insul t ing behaviour.   I t  would appear that  he 

p leaded gui l ty on both these of fences at  the d iscip l inary enquiry 

and that  he sanct ion that  was imposed by the employer was that  a 

f inal  wr i t ten warning was issued for the two charges,  ef fect ive for 10 

six months,  on condit ion that  the employee apologised to the staf f  

at  the f i rst  f loor meet ing and also was to give a wri t ten apology to  

the staf f  who could not  at tend the f i rst  f loor meet ing.  I t  was a 

further condit ion that  he should of fer Mr Greeff  a personal apology.   

Mr Greeff  is  the employer’s Managing Director.  15 

 

The Commissioner in essence came to the conclusion that  th is 

aforement ioned sanct ion was too harsh,  and i t  is  in fact  so headed 

in her award,  that she commences with the reasoning towards th is  

conclusion,  as I  said with the heading:  “The sanction was too 20 

harsh.” 

 

In the matter of  Rustenburg Plat inum Mines Ltd (Rustenburg 

Sect ion) v CCMA and Others [2006] 11 BLLR 1021 (SCA),  h is  

lordship,  Mr Just ice Cameron has again dealt  wi th the approach 25 
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which Commissioners and th is Court should adopt in deal ing with  

sanct ions imposed by employers.  I t  is  qui te c lear f rom th is 

judgment that  in  the f i rst  instance Commissioners should t reat  the 

sanct ions imposed by an employer wi th a degree of  deference.  I t  is  

further c lear that  such deference is subject  to the requirement that 5 

the sanct ion imposed by the employer must be fa ir .    

 

In  deal ing with th is aspect ,  a further guidance one f inds is 

contained at  paragraph 42 of  the Rustenburg Plat inum Mine 

judgment where at E h is lordship Cameron JA quoted clear ly,  wi th  10 

approval ,  f rom the judgment of  Ngcobo AJP, as he then was, f rom 

County Fair  Foods (Pty) L imited v CCMA (1999) 20 ILJ 1710 (LAC): 

 

“ In my view, interference with a sanct ion imposed by the 

employer is only just i f ied where the sanct ion is unfa ir  or 15 

where the employer acted unfair ly in  imposing the 

sanct ion.   This would be the case for example where the 

sanct ion is so excessive as to shock one’s sense of  

fa irness.   In such a case the Commissioner has a duty 

to interfere.” 20 

 

Of  course what is further made clear in Rustenburg Plat inum Mines 

case (supra) is that  a Commissioner is to consider whether the 

d ismissal  was an appropriate sanct ion as opposed to whether i t  

was the appropriate sanct ion.   I t  was further made clear that 25 
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appropriateness of  the sanct ion necessari ly impl ied a range of  

responses,  and then one sees that  Cameron JA made i t  c lear (at  

para [46]) :  

 

“….The use of  ‘ fai rness’  in  everyday language ref lects 5 

th is.   We may descr ibe a decis ion as ‘very fa ir ’  (when 

we mean that  i t  was generous to the of fender);  or 

‘More than fa ir ’  (when we mean that  i t  was lenient);  

or we may say that  i t  was ‘ tough but fa ir ’ ,  or even 

‘severe,  but fa ir ’  (meaning that whi le one’s own 10 

decis ional  response might  have been dif ferent ,  i t  is  not  

possib le to brand the actual  response unfair) .   I t  is  in  

th is lat ter category,  part icular ly,  that the CCMA 

Commissioners must exercise great  caut ion in 

evaluat ing decis ions to d ismiss.  The mere fact  that a 15 

CCMA Commissioner may have imposed a d if ferent  

sanct ion does not just i fy concluding that  the sanct ion 

was unfair .   Commissioners must bear in mind that 

fa irness is a re lat ive concept and that  employer’s should 

be permit ted leeway in determining a fa ir  sanct ion.”  20 

 

Clear ly Commissioners are st i l l  ent i t led to interfere with the 

sanct ion imposed by an employer,  but  i t  is  equal ly c lear that  th is 

must happen on the c lear evidence that  the sanct ion was so 

d isproport ionate,  so harsh,  that i t  induced a sense of  shock.  I t  is 25 
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not s imply a matter of  a Commissioner assessing whether he or she 

would have imposed a d if ferent  sanct ion. 

 

In the present matter the Commissioner reasoned her way through 

to her end conclusion.   In th is process of  the Commissioner’s 5 

reasoning,  a number of  d isturbing reasons are put  forward by the 

Commissioner.   I  wi l l  deal  wi th what I  found to have been disturbing 

about i t ,  but  perhaps of  more re levance is the fact  that  i t  is  very 

c lear to the reader of  the Commissioner’s judgment that  th is is par  

excel lence an example of  a Commissioner imposing his or her own 10 

sense of  what may be fa ir  instead of  having approached the matter 

in  the proper manner of  assessing whether the sanct ion fe l l  wi th in 

the range of  permissib le sanct ions. 

 

In the f i rst instance I  refer to the fact  that the Commissioner, on 15 

her way to reasoning,  and th is is as I  have stated in the beginning 

under the heading “The sanct ion was too fa ir”  and one f inds the 

fo l lowing included in the reasoning of  the Commissioner,  and th is is 

now obviously with reference to the fact  that  th is was a pr ize g iving 

end of  year funct ion and the Commissioner states the fo l lowing 20 

about th is event: 

 

“ I t  can be expected on these occasions,  given that i t  is  

an end of  year funct ion,  a Fr iday,  and that  some staf f  

working n ight  duty only have to report  for duty again the 25 
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fo l lowing Monday, that  some of  the employees would 

at tend the event whi lst  under the inf luence of  a lcohol.  

The of fence of  being under the inf luence cannot be 

considered with the same ser iousness as when an 

employee reports for duty whi lst  under the inf luence.” 5 

 

One sees just  preceding th is comment of  the Commissioner that 

she was alert  to the fact  that  the event was meant to be a socia l  

occasion,  and I  quote again f rom the award:  

 10 

“Where staf f  would receive pr izes,  eat  and dr ink non-

alcohol ic dr inks.”  

 

I t  is  rather d isturbing that  the yardst ick appl ied by the 

Commissioner herein is that  one can expect  that  on occasions such 15 

as these that  employees may arr ive  whi lst  under the inf luence of  

a lcohol.   The Commissioner then proceeds to indicate: 

 

“The appl icant behaved, even by h is own admission, in  

an insolent and unruly fashion.   His comments whi lst  Mr 20 

Greeff  was making a speech was unbecoming and 

disrupt ive.   I t  was obviously a lso embarrassing and 

undermining the author i ty of  the management.” 
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From th is what I  bel ieve to be a correct  summation of  how ser ious 

the misconduct of  which the employee was found gui l ty,  in  fact  on 

which he had pleaded gui l ty,  one sees the further reasoning in 

support  of  the conclusion that the sanct ion was too harsh,  and I 

again quote: 5 

 

“However,  the respondent could not have considered i t  

so ser ious s ince the appl icant was given a f inal  wri t ten 

warning for h is insolence subject  to an apology.   The 

ef fect of  the appl icant ’s insolent behaviour can also not  10 

be regarded as sabotaging the management author i ty,  

thereby causing an i rretr ievable breakdown of  the 

employment re lat ionship or substant ia l ly harming 

management contro l  in  the eyes of  other employees.   

The appl icant  misbehaved at a funct ion where such 15 

behaviour was not  unknown to ordinary people in 

general .   He reformed himself  immediate ly by ceasing 

his d isorderly behaviour when requested by Mr Greeff  to 

do so.   He re jo ined the celebrat ions inside when 

requested by management,  part ic ipated fu l ly in  the 20 

events fo l lowing such as receiving a pr ize h imself ,  

seated himself  as expected by a l l  the other staf f  

members and enjoyed the meal the respondent 

provided.”  

 25 
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Again one sees that  part  of  the reasoning of  the Commissioner is,  

and I  quote again: 

 

“The appl icant  misbehaved at  a funct ion where such 

behaviour was not  unknown to ordinary people in 5 

general . ”  

 

Obviously a p icture is unfo ld ing of  the standard which the 

Commissioner subject ively set  herein.  Again,  as I  indicated,  more 

of  re levance is that  i t  is  patent ly c lear that  the Commissioner 10 

approached th is matter on a basis exact ly as she in the end 

concluded, that  in  her view, and her view must be now seen against 

the background of what she bel ieves i t  would appear to be qui te 

accepted conduct at  occasions such as th is,  and mainly I  must 

therefore accept that  the Commissioner was of  the view that  for 15 

employees to arr ive and, to put  i t  b latant ly,  drunk at  an occasion 

such as th is,  i t  would appear is quite okay.   I t  would appear that 

the Commissioner further is of  the view that  i f  people misbehaved 

at  a funct ion where ordinary people in general  are,  that  a lso would 

appear to be okay.   I  tend to d isagree in the strongest  terms 20 

possib le.  I t  is  possib ly because of  th is k ind of  lackadais ical  

at t i tude that  our country is where i t  is  re lat ing to cr ime, because we 

need to perhaps revert  to a minimum, in fact  a zero level  of  

to lerance of  th is k ind of  conduct .  But  anyway, as I  said,  let  us 



  JUDGMENT 

14.03.07/ds  /… 

9

cont inue to see how the Commissioner reasons herself  through to 

her conclusion. 

 

Then the Commissioner says the fo l lowing,  in  support  of  her 

conclusion that  i t  was too harsh: 5 

 

“The apology the appl icant  had to of fer was a sanct ion 

complete ly out  of  proport ion to the of fence committed.  

The apology to Mr Greeff  was certa in ly due, but an 

apology to 300 people,  both oral ly and in wri t ing,  was 10 

inappropriate and unbecoming, smacking of  harshness 

and intent ional  vio lat ion of  the appl icant ’s d igni ty and 

integr i ty.   The sanct ion would not  have been correct ive  

but  rather excessively puni t ive.   I t  would not  have 

served the purpose of  reforming the appl icant , nor of  15 

restor ing the employment re lat ionship.”  

 

This again is,  I  bel ieve,  the k ind of  reasoning which employers 

just i f iably can then conclude that  they are damned i f  they do and 

they are damned i f  they do not .  In th is instance the employer, 20 

clear ly bel ieving and unquest ionably stat ing so,  that  the 

misconduct  was of a very ser ious nature, fe l t  that  the suspensive 

condit ion that  the d ismissal  wi l l  not  take ef fect  under these stated 

condit ions was fair .   The Commissioner however bel ieved, as I  

have just  said,  that  the imposi t ion of  get t ing the employee to 25 
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apologise,  that  i t  would have been f ine i f  he d id so to Mr Greeff ,  

but  i t  was complete ly excessive i f  he must do so to the 300 people.    

 

Now of  course one sees that  the Commissioner was perfect ly a l ive  

to the fact  that  most of  these employees,  making up the 300 5 

people,  at tended the pr ize giving.   I t  was in f ront  of  those people 

that  the employee conducted himself  in  what was clear ly conf i rmed 

by the Commissioner to have been very ser ious misconduct .    And 

then in the last instance the Commissioner dealt  with the 

c ircumstances surrounding the explanat ion given by the employee 10 

why he could not apologise at  the f i rst  f loor meet ing and the 

reasoning that  one f inds there f rom the Commissioner.  This 

unfortunately I  am not in a posi t ion to assess by reason of  the fact 

that  the record before me is incomplete. 

 15 

However,  i t  is  certa in ly apparent  what the reasons were which 

formed part  of  the Commissioner’s conclusion as to why she 

therefore in the end found: 

 

“That the d ismissal  was such an inappropriate sanct ion 20 

that  i t  was considered excessive,  unfa ir ,  unreasonable 

and induced a sense of  shock.” 
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I  am of  the view that  her reasoning is so f lawed in dr iving her  to 

th is conclusion that  i t  renders the conclusion which she reached 

reviewable.  

 

I  bel ieve that  the Commissioner appl ied a subject ive mind to the 5 

sanct ion before her.   I  bel ieve that in  doing so not  only d id she 

approach the matter in  the wrong manner,  but  as I  have indicated a 

moment ago, her reasoning is faul ty to such an extent  that  i t  

renders the conclusion to which she was dr iven not  just i f iable and 

in fact ,  I  bel ieve,  rather i r rat ional .   I  am sat isf ied that  the appl icant  10 

has made out  a case to review and set  aside the award.    

 

Mr Stel tzner has correct ly suggested to me that  the matter should 

be referred back,  part icular ly in l igh t  of  the fact that  there is too 

much uncerta inty surrounding the explanat ion tendered by the 15 

employee for not  having given the apology as I  said at  the f i rst 

f loor meet ing.   I  do bel ieve that  that  is a suf f ic ient ly important 

aspect  to f i rst  be c lar i f ied and a decis ion to be arr ived on that 

aspect for another Commissioner to apply h is or her mind to th is 

matter and come to a f resh decis ion. 20 

 

The appl icat ion was not  opposed and accordingly the appl icant 

does not  seek an order for costs.  The order that  the Court 

accordingly makes is the fo l lowing:  

 25 
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1) The award of  the second respondent under f i rst  

respondent ’s case number WE3722/05 is reviewed and 

set  aside. 

2) The matter is  referred back to the f irst  respondent to be 

heard af resh by a Commissioner other than the second 5 

respondent. 

3) No order is made as to costs. 

 

 

       10 

DEON NEL 

ACTING JUDGE OF THE LABOUR COURT 

 

 

 15 


