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IN THE LABOUR COURT OF SOUTH AFRICA 

HELD AT CAPE TOWN 

                                                                   CASE NO: C950/2002 

  

In the matter between: 5 

 

PAWUSA First  Appl icant 

JOHAN APPELS Second Appl icant 

MOOS PETER THOMAS MOSES Third Appl icant 

 10 

and  

 

WESTERN CAPE EDUCATION DEPARTMENT RESPONDENT 

 

 15 

JUDGMENT 

 

 

NEL, AJ 

 20 

[1 ] The dispute which the appl icants herein referred to the 

Commission for Conci l ia t ion,  Mediat ion and Arbi t rat ion for 

conci l ia t ion was ident if ied by the appl icants as one of  unfa ir 

d iscr iminat ion.   In the statement of  case f i led by the 

appl icants they indicated that they brought these proceedings 25 
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in  their  personal and in the publ ic interest  as wel l  as in the 

interest  of  a c lass of  persons being socia l  auxi l iary workers in 

the Western Cape who had been employed hi therto as such 

by the Western Cape Educat ion Department (“ the 

Department”)  and who were vict ims of  the unfair  5 

discr iminat ion detai led in the statement of  case of  the 

appl icants. 

 

[2] The appl icant ’s contended that af ter d iscussions and 

del iberat ions between the re levant part ies re lat ing to the 10 

t ransformat ion of  schools of  industry and reform, th is process 

resul ted in these schools being c losed and being replaced by 

youth care and educat ion centres.   The appl icants a l lege that  

th is t ransformat ion process had included discussions re lat ing 

to the a l terat ion of  the manner in which these schools were to 15 

operate and also to the retra in ing of  socia l  auxi l iary workers,  

posi t ions which the second and th ird appl icants (“Appels” and 

“Moses”) had been employed in for many years.  

 

[3] The appl icants contended that  in  or about November 2000 the 20 

Department had indicated that  henceforth socia l  auxi l iary 

workers would be cal led youth care workers.   At  about the 

same t ime socia l auxi l iary workers were advised that  they 

would have to reapply for appointment as youth care workers 

as a resul t  of  the ment ioned t ransformat ion process.   The 25 
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socia l  auxi l iary workers were a lso advised that  in  order to be 

considered for a post  as a youth care worker they would need 

to have a teaching qual i f icat ion.   

 

[4] The appl icants contended in their  statement of  c la im that  the 5 

need to have a teaching qual i f icat ion to be considered for a 

post  of  youth care worker was not  an inherent  requirement for 

such post  and that  i t  accordingly operated as an unfair ly 

d iscr iminatory bar to the work opportuni t ies of  socia l  auxi l iary 

workers.   Appels and Moses al leged that  they had sui table 10 

work experience to equip them for the posi t ion of  youth care 

worker.  

 

[5] In or about October 2000, Appels and Moses applied for 

posi t ions as youth care workers at  Ottery.   Both Appels and 15 

Moses received let ters advis ing them that  their  appointments 

to the posts which they had appl ied for had been approved.  

Both appointment let ters stated that  “Your appointment is  

subject  to the st ipulat ions of  the abovement ioned Act  and the 

regulat ions promulgated in terms thereof  and any 20 

amendments thereto.   Appointment re lated errors which may 

occur wi l l  be rect i f ied.”  

 

[6 ] Both Appels and Moses were later advised in wr i t ing by the 

Department that  they were not  sui tably qual i f ied to f i l l  the 25 
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posts which they had in fact  been advised the department had 

approved their  appointment to and that ,  accordingly,  the 

let ters advis ing them of  their  approval  of  their  appointments 

to the posi t ions for which they had appl ied had been 

cancel led. 5 

 

[7 ] I t  is  against th is background that  Appels and Moses 

contended in their statement of  c la im that  they had in fact  

been appointed as youth care workers by the Department. 

They al leged that  the purported withdrawal of  their 10 

appointments was inval id and unlawful  and they sought the 

set t ing aside of  the withdrawals of  their  appointments.   In 

addi t ion the appl icants contended, as I  have ment ioned, that 

the imposi t ion of  the requirement of  a teaching qual i f icat ion 

for appointment as a youth care worker was unfair ly 15 

discr iminatory and accordingly unlawful .   Accordingly the 

appl icants sought the fo l lowing re l ief :  

 

•  A declarat ion that  the requirement of  a teaching 

qual i f icat ion for the appointment of  a youth care worker 20 

was unfair ly d iscr iminatory and unlawful ;  

•  An order set t ing aside th is requirement; 

•  An order that  the Department should consider the 

appl icat ions of  al l  socia l  auxi l iary workers who had 

appl ied for such posi t ions; 25 
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•  A declarat ion that  the uni lateral  wi thdrawal of  the Appels 

and Moses appointments was unlawful ;  

•  A declarat ion that  Appels and Moses were and cont inued 

to be youth care workers;  

•  An order that  Appels and Moses be remunerated in  5 

accordance with the posi t ion of  youth care worker as f rom 

the date of  their  appointment;  and 

•  Costs of  sui t  only in the event of  the matter being 

opposed. 

 10 

[8 ] The Department opposed the appl icat ion.   I t  in  turn in i ts  

response to the appl icants’  statement of  c la im, in ter a l ia ,  

a l leged that  before the inter im const i tut ion of  the Republ ic of  

South Af r ica came into force,  educat ion in South Af r ica had 

been conducted at  racia l ly segregated schools managed by 15 

dif ferent  departments of  educat ion,  namely,  the House of  

Assembly,  the House of  Delegates,  the House of  

Representat ives and the Department of  Educat ion and 

Train ing.   Af ter the inter im const i tut ion came into force,  the 

Department was establ ished to take over the responsibi l i ty  for 20 

al l  schools in the Western Cape Province.   The Department 

inheri ted schools of  industr ies and reformatory schools in the 

Western Cape with employees such as Appels and Moses 

already employed at these schools.   The Department 

contended that  the posts to which the department had 25 
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appointed Appels and Moses in error,  were that  of  a col lege 

and schools educator – a so-cal led CS educator post.   The 

Department further a l leged that  the reason for c losing the 15 

schools of  industr ies and reformatory schools,  and replacing 

them with 6 new youth care and educat ion centres,  was 5 

because of  the fact  that these schools were part of  an 

outmoded model and an inef fect ive system. 

 

[9] With the amalgamat ion of  the departments ment ioned above, 

no uniform pol icy with regard to the teaching of  learners at 10 

reformatory schools and schools of  industr ies was in p lace.  

In and dur ing 1995, an invest igat ion was conducted by an 

inter-minister ia l  commit tee appointed by the nat ional  cabinet 

in to the chi ld and youth care system in South Af r ica as i t  was 

fa i l ing to provide ef fect ive services to vulnerable chi ldren and 15 

youth and their  fami l ies.   This invest igat ion,  according to the 

Department,  revealed that  there existed defects in the 

management and pract ices of  South Af r ica’s p laces of  safety,  

schools of  industr ies and reform schools which warranted the 

urgent t ransformat ion of  the system.  Learners in these 20 

schools are chi ldren with ser ious behavioural  problems and 

are referred to these schools by courts and through 

legis lat ion.  
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[10] The Department further contended that  the intr insic 

complexi ty of  the c ircumstances in which educat ional  

therapeut ic programs and resident ia l care of  learners in these 

schools were conducted required extraordinary measures and 

inf rastructures.   To ensure ef fect ive educat ional  therapeut ic 5 

service del ivery,  i t  was imperat ive that  the psychological ,  

emot ional ,  socia l ,  re l igious and moral  needs of  these learners 

be properly at tended to and sat isf ied.   The Department 

contended that  th is responsib i l i ty could only be carr ied out  by 

professional  t ra ined educators.   Therefore the need arose,  10 

according to the Department,  for the establ ishment of  an 

occupat ional  c lass of  professionals whose responsibi l i ty  i t  

would be for carrying out  the development, therapeut ic and 

car ing programs in respect  of  learners with  ser ious 

behavioural  problems.  According to the Department, these 15 

educators would be responsib le for the educat ion and care 

aspects of  hoste l  l i fe , supervis ion or monitor ing of  learners,  

concerned with l i fe  or ientat ion,  developmental  and 

therapeut ic programs in and outside the c lass and they would 

assist  learners with extra-curr icular programs.  The new 20 

approach envisaged the chi ld– and youth care system as an 

integrated one, which emphasized prevent ion and early 

intervent ion and minimised resident ial  care.   Learners needed 

resident ia l  care on dif ferent  levels of  restr ict iveness and day 

t reatment through mult i -d iscip l inary therapeut ic and 25 
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educat ional  programs during and af ter school hours.   The 

Department contended that  in  educat ing young people at  r isk,  

a developmental and discip l inary approach replaced an 

approach of  contro l  and punishment.  According to the 

Department,  these responsib i l i t ies were beyond the scope of  5 

the socia l  auxi l iary worker.  

 

[11] The Department contended that  the posi t ions Appels and 

Moses appl ied for ( the col lege and schools educator ( l i fe 

or ientat ion and resident ia l  care posts – the so-called CS 10 

educator posts) were not  merely subst i tutes of  the socia l  

auxi l iary posts occupied by Appels and Moses.  The 

Department further stated that  the requirement to be 

appointed to th is post  was a minimum qual i f icat ion of  a three 

year degree and/or teaching qual i f icat ion,  a l ternat ively that  15 

the appl icant for such post  had been employed with the 

Department as an educator. 

 

[12] The Department further contended that  socia l  auxi l iary 

workers were not  t ra ined to fu lf i l  the requirements of  a 20 

col lege and schools educator post .  The minimum qual i f icat ion 

requirement for appointment as a socia l  auxi l iary worker was 

a junior cert i f icate and persons appointed as such essent ia l ly 

performed a welfare funct ion under guidance and contro l  of  a 

registered socia l  worker.  25 
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[13] In essence, the Department ’s case was that  nei ther Appels 

nor Moses were sui tably qual i f ied for appointment to these CS 

educator posts. 

 5 

[14] The Department a lso a l leged that  the appointments of  Appels 

and Moses were made in error and accordingly they were 

lawful ly wi thdrawn. 

 

[15] In conclusion, as far as the respect ive stated cases on behalf  10 

of  the appl icants and the Department were concerned, the 

Department f i led a counter c la im in which i t  s imply contended 

that  the let ters of  appointment issued to Appels and Moses 

respect ively had been erroneously issued.  The Department 

further contended that  both let ters of  appointment provided 15 

that  any appointment re lated errors which might  occur would 

be rect i f ied and that  in  terms of  the regulat ions passed under 

the Employment of  Educators Act  76 of  1998, an appl icant 

may only be appointed as a col lege and schools educator i f  in 

possession of  the appropriate teaching qual i f icat ion which in 20 

th is case was a three year degree or teaching qual i f icat ion. 

 

[16] Accordingly,  in  i ts  countercla im, the Department sought an 

order f rom the court  declar ing the withdrawal of  the 

appointments of  the second and th ird appl icants’  lawful ,  25 
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alternat ively,  declar ing the appointment of  the second and 

th ird appl icants as col lege and schools educators to have 

been unlawful .  

 

[17] The appl icants d id not  pursue their c lass act ion before th is 5 

court .   L ikewise,  the appl icants d id not  persist  in seeking a 

declarat ion f rom th is court  that  the requirement of  a teaching 

qual i f icat ion for the appointment of  a youth care worker was 

unfair ly d iscr iminatory and unlawful .   Mr van der Schyf f ,  who 

appeared before me on behalf  of  the appl icants,  in  h is wri t ten 10 

submissions,  submit ted that  the appl icants contended that  the 

bar on their  employment in the current  c i rcumstances was 

unfair ,  d iscr iminatory and unlawful  and that  i t  fe l l  to be set  

aside.   He further argued that  the appl icants were ent i t led to 

an order that  the uni lateral  wi thdrawal of  their  letters of  15 

appointment was unlawful  and that  Appels and Moses were to 

be employed and remunerated as CS educators and costs of  

sui t .  

 

[18] On the other hand Mr de Vi l l iers-Jansen, who appeared on 20 

behalf  of  the Department,  d id not  pursue the Department ’s 

countercla im but  instead simply sought that  the appl icat ion be 

dismissed with costs.  
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[19] Appels was appointed as a socia l  auxi l iary worker in February 

1985.  Moses has been employed at  the Ottery school of  

industry s ince November 1976.  I t  is apparent  that  they have 

served in their  respect ive posi t ions with dedicat ion and very 

of ten beyond the cal l  of  duty.   Their  dedicat ion to their  work 5 

and responsib i l i t ies was perhaps best  i l lustrated by the fact 

that  their  present act ing pr incipal ,  Mr Mahadick,  wi thout 

hesi tat ion, test i f ied that  i f  he had chi ldren who were faced by 

the chal lenges such as these in the youth care and educat ion 

centres,  he most def in i te ly would entrust  h is own chi ldren in 10 

the care of  Appels and Moses.   He further stated that  both 

Appels and Moses were extremely hardworking and committed 

people but  have perhaps not  had the opportuni ty,  because of  

them being histor ical ly marginal ised,  to have access to 

further educat ion.  Mr Mahadick d id,  however,  concede that 15 

Appels and Moses did not  st r ic t ly  comply by the let ter of  the 

law with a l l  the qual i f icat ions required to be appointed to the 

CS educator posts which the Department contended they had 

mistakenly been appointed to. 

 20 

[20] I t  is  apparent  that Appels and Moses certa in ly bel ieved, and 

contended, that  they were sui tably qual i f ied to be appointed 

to the posi t ions in quest ion.   I t  was common cause between 

the part ies that  Appels and Moses had at a l l  t imes been 

employed with the Department as socia l  auxi l iary workers.  25 
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When schools of  industry and reform schools were c losed, 

and replaced by youth care and educat ion centres, Appels 

and Moses were declared to be excess to the requirements of  

the Department.   Appels descr ibed his funct ions as having 

been that  of  a mother,  a father,  advocate and pr iest  for the 5 

chi ldren referred to Porter school,  where he was employed.  

Appels said that  when the youth care and educat ion centres 

were establ ished, h is funct ions were that  of  assist ing with the 

rehabi l i ta t ion of  chi ldren referred to the school in  Ottery,  

where he was then employed by the Department.   He 10 

conf i rmed that  h is funct ions remained the same before and 

af ter h is appointment to the post ,  which the Department said 

had been done in error.  

 

[21] I t  was further common cause that  Appels d id not  possess a 15 

formal teaching qual i f icat ion but  that  he had an N5 cert i f icate.  

He had passed his technical  matr ic in and around 1989 and 

1990. 

 

[22] As far as Moses was concerned, he commenced his 20 

employment in 1976 as a caretaker.   He, in evidence, 

descr ibed his funct ions as having included being a mother,  a 

father and a social  worker.   He said that he was everyth ing 

for the learners.   His post  descr ipt ion at  some stage changed 

to that of  “versorgingsbeampte”,  but  h is funct ions remained 25 
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the same.  In 1980, he was promoted to “senior 

versorgingsbeampte”,  and since 1990, he had been employed 

as a socia l  auxi l iary worker.   He said that he had been 

employed as a socia l  auxi l iary worker for some 24 years and 

that h is experience was l imited to car ing for chi ldren.   He had 5 

learnt  to care for their  chi ldren as nobody real ly cared for 

them.  Moses was in possession of a standard 8 cert i f icate 

and he had obtained a basic qual i f icat ion in chi ldcare. 

 

[23] From the evidence adduced on behalf  of  the Department by 10 

Drs Coetzee and Theron, both senior of f ic ia ls in the employ of  

the Department,  i t  was apparent that  af ter the nat ional 

cabinet  had appointed an inter-minister ia l  commit tee to 

invest igate the system of  chi ld and youth care in South Af r ica,  

i t  had been found that  there were ser ious management 15 

problems and chi ld r ights abuses taking p lace in the schools 

of  industry and the reform schools.   A paradigm shif t  was 

accordingly recommended. This shif t  meant that  the focus 

would be on educat ing and recla iming learners at  r isk by 

adopt ing a developmental  and discip l ine approach which 20 

replaced the approach of  contro l  and punishment.   I t  was to 

ensure th is paradigm shif t  that  schools of  industry and reform 

schools were c losed and replaced by youth care and 

educat ion centres. 

 25 
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[24] A specia l  invest igat ion was also conducted into services 

rendered by socia l  auxi l iary workers employed at  schools of  

industry and at  reform schools.   This invest igat ion found that 

person employed as “versorgingsbeamptes” could make no 

contr ibut ion insofar as the educat ional  programs of  learners 5 

were concerned, part icular ly due to the fact  that  they were 

not  t ra ined to do so and had essent ia l ly fu l f i l led the ro le of  

caretakers.   I t  was found that  the k ind of  person required to 

be appointed in the new chi ld care system had to be able to 

ef fect ively promote the educat ional  needs of  learners.  This 10 

invest igat ion further revealed that  there was a need to 

develop a professional  staf f  complement which would be 

responsib le for the car ing,  development and therapeut ic 

programs of  learners.   The post  descr ipt ion for th is 

professional  staf f  complement was much wider than that 15 

which appl ied to the socia l  worker,  teacher,  psychologist  and 

socia l  auxi l iary worker.  

 

[25] I t  was as a resul t  of  th is invest igat ion that  i t  was 

recommended that  the post  of  socia l  auxi l iary worker be 20 

abol ished and that  a new post  be created to appoint  a CS 

educator to give e f fect  to the education needs of  learners at  

r isk.   Dr Theron’s evidence concerning the CS educator post 

was that  i t  consisted of  two parts.   First ,  there was the 

subject ,  l i fe  or ientat ion.  The second part  was the pract ical 25 
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appl icat ion of  a subject .   L ife or ientat ion,  according to Dr 

Theron,  is  a subject  l ike any other,  for example mathemat ics.  

The subject  l i fe or ientat ion consisted of  f ive areas. These 

were health,  socia l  development, personal development, 

physical  development and or ientat ion in re lat ion to the world 5 

and work environment.   According to Dr Theron,  these areas 

were specia l ised and required a professional  teacher to teach 

the curr iculum.   

 

[26] Dr Theron test i f ied that  learners at care centres were taught 10 

numeracy and l i teracy.   L i fe or ientat ion,  l ike any other 

subject ,  was an examinable subject .   Dr Theron conf i rmed 

that  the shif t  in  paradigm was now focused on educat ion.  

Because of  the ef fect ively short  per iod these learners spent 

at  these schools, namely between 18 to 24 months,  the 15 

emphasis of  technical  subjects was minimal,  according to Dr 

Theron,  as i t  was not  possib le to teach these learners a t rade 

with in that  per iod in addi t ion to the normal curr iculum.   

 

[27] Dr Theron further,  dur ing h is evidence, expla ined that  the 20 

core funct ion of  the CS educator was his responsib i l i ty for the 

educat ional  aspects of  the learner with in the context  of  the 

subject  l i fe  or ientat ion.   He also expla ined that  a degree and 

teaching qual i f icat ion was required to be appointed as a CS 

educator.  He referred to a BA degree with subjects in 25 
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psychology and educat ion as an example.   Apart f rom the 

degree,  the department would a lso have regard to the 

experience gained as a teacher in a c lassroom.  Dr Theron 

test i f ied that  both Appels and Moses were not  sui tably 

qual i f ied for appointment to the posts in quest ion of  CS 5 

educator. 

 

[28] I t  is  apparent that Appels and Moses,  having considered the 

requirements for the post  as ref lected by the Department ’s 

documentat ion,  invi t ing appl icat ions for the post  of  CS 10 

educator,  considered themselves f i t  and proper to be 

appointed as such.   I t  is  further c lear that  the governing body 

of  the Ottery school,  where Appels and Moses were employed 

at  the t ime of their  appl icat ions,  by endorsing their  

appointment to the posts,  a lso deemed them sui table to be so 15 

appointed.   I t  was put  to Mr Mahadick by Mr van der Schyf f ,  

hypothet ical ly,  that  Appels qual i f ied to be appointed a CS 

educator.   Mr Mahadick expressed the view that  Appels was 

qual i f ied and based his view on Appels ’  years of  service and 

his passion and commitment to the chi ldren. 20 

 

[29] However,  as I  said ear l ier,  Mr Mahadick d id conf i rm that 

nei ther Appels nor Moses did comply with the str ict  

qual i f icat ions required for appointment to the post.  

 25 
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[30] In th is regard i t  needs simply be ment ioned that  in  terms of  

Sect ion 4(1) of  the Employment of  Educators Act  76 of  1998 

(“ the EEA”),  the Minister of  Educat ion,  in ter a l ia ,  shal l  

determine the condit ions of  service of  educators.  Section 6(2) 

of  the EEA provides that  appointments in posts shal l  be made 5 

in  accordance with such requirements as the Minister may 

determine.  Sect ion 35 of  the EEA empowers the Minister to 

make regulat ions concerning the condit ions of  service of  

educators. 

 10 

[31] Sect ion 3(4)(f )  of the Nat ional  Educat ion Pol icy Act  27 of  

1996 (“ the NEPA”) st ipulates that  the Minister may determine 

nat ional  pol icy for the professional  educat ion and 

accredi tat ion of  educators. 

 15 

[32] Sect ion 21 of  the South Af r ican Counci l  for Educators, Act  31 

of  2000, deals with the compulsory registrat ion of  educators.  

I t  provides that  a person who qual i f ies for registrat ion must 

register wi th the South Af r ican Counci l  for Educators pr ior to 

being appointed as an educator.   I t  further determines that no 20 

person may be employed as an educator by any employer,  

unless the person is registered with the counci l .  

 

[33] In terms of  regulat ion 2 regarding the terms and condit ions of  

employment of  educators,  promulgated in Government Not ice 25 
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R1743 (Government Gazette 16814) of  13 November 1995, i t  

in ter a l ia  provides that  no person shal l  be appointed as an 

educator,  e i ther in a permanent or temporary capacity,  unless 

the person compl ies with the experience requirements 

determined by the Minister and is in possession of  an 5 

approved qual i f icat ion. 

 

[34] I t  was contended on behalf  of  the Department,  and I do not 

bel ieve disputed by the appl icants,  that  the Minister may 

regulate the terms and condit ions of  the employment of  10 

educators by passing ei ther regulat ions or in the form of  

personnel administrat ion measures.  Mr de Vi l l iers-Jansen 

argued on behalf  of  the Department that  a person who was 

not  in possession of  an appropriate qual i f icat ion re levant to a 

part icular post  could not  be appointed as an educator.   He 15 

accordingly contended that  the Department was compel led by 

law not  to appoint as an educator an appl icant  who did not 

possess the appropriate qual i f icat ion for the post  he or she 

appl ied for.   He further argued that  any appl icant for a 

posi t ion who qual i f ied for registrat ion with the South Af r ican 20 

Counci l  for Educators was obl iged to register as such and 

that an appl icant for an educator ’s posi t ion could not  be 

employed as such without  such registrat ion. 
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[35] I t  wi l l  be recal led that  part  of  the re l ief  sought by the 

appl icants was a declarat ion that the requirement of  a 

teaching qual i f icat ion for the appointment of  a youth care 

worker was unfair ly d iscr iminatory and unlawful .   This,  I  

bel ieve,  is  a moot point  as i t  is  apparent  that  the Department 5 

at no stage required a teaching qual i f icat ion for the 

appointment of  a youth care worker .   I t  is  apparent that  the 

post  in  quest ion for which a teaching qual i f icat ion was

required was for that  of  a CS educator.   In any event,  the 

appl icants d id not pursue th is re l ief  any further.   L ikewise,  I  10 

do not  bel ieve that  the appl icants in any event at tempted to 

make out  a case that  the requirement of  a teaching 

qual i f icat ion for the appointment to the post  of  a CS educator 

was unfair ly d iscr iminatory or unlawful .  

 15 

[36] On the evidence before me I  am sat isf ied that  nei ther Appels 

nor Moses possessed a professional  teaching qual i f icat ion.  

They were a lso not  registered with the South Af r ican Counci l  

for Educators.   I t  was a specif ic  requirement that applicants 

for appointment to the advert ised posts had to submit  wi th  20 

their  appl icat ions copies of  their  registrat ion cert i f icates with  

the South Af r ican Counci l  for Educators.    

 

[36] Al though i t  would appear f rom the evidence before me that 

Appels may have the necessary qual i f icat ions to be registered 25 
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as an educator,  he had not  done so.   I t  is  further c lear that 

Appels may very wel l  qual i fy as a technical  teacher.   In th is 

regard a lot  of  t ime was spent in evidence re lat ing to the fact 

that a Mr Ivan Job, had been appointed to one of  the posts, 

a l though he did not  possess formal teaching qual i f icat ions.   I t  5 

was expla ined on behalf  of  the Department that  a l though both 

Job and Appels d id not  possess formal teaching 

qual i f icat ions,  Job qual i f ied as a technical  teacher because 

he was in possession of  the so-cal led REQV13 qual i f icat ion 

and part icular ly because he had already been appointed as a 10 

teacher pr ior to h im having been declared in excess.   I  do not 

bel ieve that I  need to be detained further by th is issue by 

reason of  the fact  that  the posts which Appels and Moses 

appl ied for were in fact  not  to be appointed as technical  

teacher.  As I  said ear l ier,  their  requirements for the posts 15 

were the teaching of  the subject l i fe or ientat ion and the 

pract ical  appl icat ion of  th is subject .   I  am accordingly 

sat isf ied that  nei ther Appels nor Moses qual i f ied for 

appointment to the post  of  CS educator for which they 

appl ied.   Accordingly,  I  am of  the view that  the Department 20 

was precluded in terms of  the legis lat ive scheme appl icable to 

the Department f rom appoint ing Appels or Moses as CS 

educators. 
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[37] I  turn next  to consider whether there is meri t  in  the 

proposi t ion made on behalf  of  Appels and Moses that,  having 

been appointed in terms of  the respect ive letters they 

received,  that  the uni lateral  wi thdrawal of  these letters of  

appointment was unlawful .    5 

 

[38] In the f i rst  instance the Department expressly stated in the 

let ters of  appointment on which Appels and Moses rely that  

their  appointment was subject  to the st ipulat ions to the EEA 

and the regulat ions promulgated in terms thereof  and any 10 

amendments thereto.  In addi t ion,  the let ters expressly 

reserved to the Department the r ight  to rect i fy appointment 

re lated errors.  

 

[39] The evidence adduced on behalf  of  the Department, which 15 

was not  gainsaid by or on behalf  of  the appl icants,  c lear ly 

showed the appointment let ters in respect  of  both Appels and 

Moses were issued by reason of  an administrat ive error which 

occurred in the of f ices of  the Department. 

 20 

[40] In l ight  of  the fact that  I  am sat isf ied that the Department has 

establ ished that Appels and Moses did not  meet the required 

legis lated qual i f icat ions to be appointed as CS educators, 

that  in and by i tsel f  enabled the Department,  in  my view, to 

cancel the appointments of  both Appels and Moses. 25 
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[41] Even i f  they possessed the necessary minimum qual i f icat ions 

to have been appointed to the posts in quest ion,  and the case 

before me simply turned on the question whether,  in the event 

of  an appointment then having been made in error by the 5 

Department,  I  bel ieve that proof  by the Department that  an 

appointment had been made in error would have been 

suf f ic ient,  a lso in and by i tself ,  to a l low the Department to 

cancel the appointments.   I t  was cer ta in ly not  the case of  the 

appl icants that  the Department was estopped f rom cancel l ing 10 

their  appointments.   In th is regard i t  should be ment ioned that 

a l though both Appels and Moses had received their  let ters of  

appointment,  their  remunerat ion packages did not  change at 

a l l .   In  fact ,  as I  understood the evidence adduced by and on 

behalf  of  Appels and Moses,  af ter they had received 15 

not if icat ion by way of  their  le t ters of  appointment,  nei ther 

their  job content nor their  remunerat ion had changed up t i l l  

the respect ive dates on which they were not i f ied by the 

Department that  their  appointments were cancel led. 

 20 

[42] Al though the withdrawal of  the let ters of  appointment of  

Appels and Moses may have been uni lateral ,  I  am of  the view 

that such withdrawal was not unlawful .   Under these 

circumstances i t  fo l lows that  the Department was ent i t led to 

withdraw the let ters of  appointment of  Appels and Moses and 25 
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i t  fo l lows that  such withdrawal of  the appointments of these 

two gent lemen remain val id.  

 

[43] I  turn to consider whether there is meri t  in  the proposi t ion put 

forward by Mr van der Schyf f  on behalf  of  Appels and Moses 5 

that  the bar on their  employment was unfair ,  d iscr iminatory 

and unlawful  and that  i t  fe l l  to be set aside. 

 

[44] I  have already found that  the Department was just i f ied in 

cancel l ing the appointment of  Appels and Moses by reason of  10 

the fact  that  both of  them did not  fu lf i l  the statutory minimum 

requirements to be c lassif ied as a teacher in terms of  the 

EEA.  One of  the reasons th is was so was that  Appels and 

Moses had never been employed as technical  teachers. 

 15 

[45] I t  was common cause between the part ies that  the 

Department could under specif ic  c i rcumstances re lax the 

st ipulated statutory requirements.   In th is regard,  and as I  

have ear l ier said,  a lot  was made on behalf  of  the appl icants 

of  the fact  that  a Mr Job was appointed to a CS educator ’s 20 

post  whi lst  Appels,  who was academical ly more qual i f ied than 

Job, was said not  to qual i fy to have the minimum 

requirements for appointment re laxed.  The just i f icat ion for,  

or reason why, the Department contended that i t  was unable 

to re lax the statutory requirements in respect  of  Appels and 25 
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Moses was that  they had never been employed as technical 

teachers in the f i rst  p lace. 

 

[46] I t  was contended on behalf  of  Appels and Moses that  th is 

defence was fa l lacious as both Appels and Moses had 5 

extensive experience in the f ie ld of  chi ld care and educat ion 

in th is context  and that  they met the requirements of  the job 

descr ipt ion.   I t  was further argued that  both Appels and 

Moses had been nominated for the posts by the governing 

body of  the school where they were employed and that  both 10 

were performing the tasks at tendant on the post  for which 

they appl ied both pr ior to their  successful  appl icat ions for the 

posts as wel l  as subsequent to the withdrawal of  their 

appointments. 

 15 

[47] I t  was further emphasized on behalf  of  Appels and Moses that 

the inter-minister ia l  commit tee recommendat ions st ipulated 

that  recognit ion should be given to l i fe long educat ion and 

t ra in ing and the val idat ion of  previous experience.  I t  was 

therefore argued that  i t  fo l lowed that  at the very least  the 20 

Department was compel led to conduct  an audit  of  the abi l i ty  

of  Appels and Moses in order to determine their  ongoing 

usefulness af ter the t ransformat ion process.   I t  was conf i rmed 

by witnesses who test i f ied on behalf  of  the Department that 
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th is audi t  of  ski l ls  in  respect  of  Appels and Moses had not 

been done. 

 

[48] In th is regard the a l legat ion was made, and evidence 

adduced, of  tensions which existed between Appels and 5 

Moses on the one hand and Drs Coetzee and Theron, senior 

of f ic ia ls employed by the Department.   I  am however not  

persuaded that  whatever tension may have existed between 

these part ies,  th is was the reason why Appels and Moses saw 

their  appointments to their  respect ive posts cancel led, or the 10 

why the Department had fa i led to conduct  the audit  in to the 

ski l ls  of  Appels and Moses.   I  have arr ived at  th is conclusion 

by reason of  the fact  that the Department made out a very 

c lear case in respect  of  the t ransformat ion which had 

occurred,  resul t ing in the c losure of  schools of  industry and 15 

reform schools and their  replacement by youth care and 

educat ion centres.  There is no doubt that  a paradigm shif t  

took p lace with the f i rst  focus turn ing to the educat ion of  

learners at  r isk with the adopt ion of  a developmental  and 

discip l ined approach which replaced the o ld approach of  20 

contro l  and punishment.   In the process,  c lear ly the focus 

changed to that  of  educat ion as opposed to the mere car ing 

of  learners. 
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[49] What was further fata l  to the case of  both Appels and Moses 

was that  the posts for which they appl ied d id not  involve the 

teaching of  technical  subjects but  that  of  l i fe  or ientat ion and 

the pract ical  appl icat ion of  th is subject .   I  have ear l ier deal t  

wi th th is and i t  is c lear to me that whi lst  the Department could 5 

under specif ic  c i rcumstances re lax the statutory minimum 

requirements for the appointment of  an individual  to a 

part icular post ,  such re laxat ion d id not  apply to Appels and 

Moses,  s imply by reason of  the fact  that ,  at  best,  part icular ly 

for Appels,  such re laxat ion as the Department may al low in  10 

respect  of  the statutory requirements could only possib ly take 

place in respect  of  Appels and Moses if  they were to be 

employed as technical  teachers.   As I  have now repeatedly 

said,  the two posi t ions to which Appels and Moses were 

erroneously appointed,  and saw cancel led by the Department, 15 

such cancel lat ion was in my view just i f ied.  Further,  wi th  

reference to the bar on the employment of  Appels and Moses 

to being appointed to the two specif ic  CS educators posts in 

quest ion,  i t  was not  unfa ir ,  d iscr iminatory or unlawful .   I  am 

sat isf ied that  the Department has made out  a case simply to 20 

the ef fect  that  Appels and Moses did not  meet the minimum 

statutory requirements for appointment to the two posi t ions in 

quest ion.   To the extent  that  extensive evidence was adduced 

in respect  of  Mr Job having been appointed to a CS educator 

posi t ion,  I  am further sat isf ied that  the Department has been 25 
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able to provide reasons why Mr Job had been appointed and 

Appels and Moses not.   The essent ia l  d if ference between Mr 

Job and Messrs Appels and Moses remains that  Job had 

previously been appointed as a technical  teacher because he 

had sat isf ied the necessary minimum requirements to be so 5 

appointed whi lst  both Appels and Moses had not  previously 

been employed as technical  teachers.   In th is regard i t  should 

perhaps be ment ioned that  i t  is  apparent  to me that  at  least 

Appels may very wel l  qual i fy,  i f  certa in minimum requirements 

are met,  to be appointed as a technical  teacher by the 10 

Department.   I t  would appear that  Moses wi l l  have to st i l l  

acquire further qual i f icat ions before he may be employed as a 

teacher by the department. 

 

[50] In conclusion,  I  wish to state that  no doubt whatsoever could 15 

exist  in  any object ive observer ’s  mind that  Messrs Appels and 

Moses have served the Department with passion,  commitment 

and dedicat ion for a long per iod of  t ime.  Having regard 

part icular ly to the evidence of  Mr Mahadick,  the act ing 

pr incipal  of  the school where both Appels and Moses are 20 

present ly employed, one is a lso lef t  wi th l i t t le  doubt that 

every ef fort  should be made by the Department to give ef fect 

to the inter-minister ia l  recommendat ion that  recognit ion 

should be given to l i fe long educat ion and t ra in ing by 

individuals such as Appels and Moses and that  their  previous 25 
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experience should receive some val idat ion.   In th is regard the 

Department was accused of  not  af ford ing Appels and Moses 

further learning opportuni t ies.   The Department responded to 

th is accusat ion with the defence that  they had to apply the 

Department ’s resources f i rst  to the employees at the var ious 5 

schools who had been placed and that  they could not do so at 

the t ime in respect  of  Appels and Moses as they were str ict ly  

speaking excess to requirement.   I t  was also contended on 

behalf  of  the Department that  both Appels and Moses had 

refused to be redeployed and that  they had not  co-operated 10 

with the Department by submit t ing their  curr iculum vi tae to 

assist  in  having them appropriate ly redeployed. 

 

[51] On the other hand i t  was common cause between the part ies 

that the p l ight  of  Appels and Moses had been brought to the 15 

attent ion of  Mr Cameron Dugmore, the MEC responsib le for 

the Department.  He had requested a detai led report on the 

Department ’s intervent ions regarding the re-ski l l ing and 

retra in ing of  auxi l iary staf f .   I t  was submitted by Mr van der 

Schyf f  on behalf  of  Appels and Moses that  th is request  was 20 

clear ly to ascerta in whether there had been compl iance with  

Sect ion 5(1)(b) of  the EEA which contemplated,  in ter a l ia ,  

that  the educator establ ishment of  a provincia l  department of  

educat ion should consist  of  posts created by the relevant 

MEC.  Mr van der Schyf f  drew at tent ion to the fact  that 25 
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inc luded under the aforement ioned power to create posts 

under th is sect ion was the power to “grade, to re-grade, to 

designate,  to re-designate,  and to convert  a post”  as wel l  as 

the power to a l locate the post .   Under cross-examinat ion,  

none of  the witnesses of  the Department were able to test i fy 5 

that  the informat ion sought by the MEC had in fact  been made 

avai lable to h im.   

 

[52] I  do not  bel ieve that  there is any meri t  in  the submission on 

behalf  of  Appels and Moses that ,  in  the absence of  the 10 

in format ion sought by the MEC, he could not  properly apply 

h is mind to the matter and that  he has in fact,  on the 

evidence, st i l l  not  appl ied h is mind to the matter at  a l l .   This,  

so argued Mr van der Schyf f ,  resul ted therein that  the 

Department was not able to withdraw the letters of  15 

appointment of  Appels and Moses.   Apart  f rom the fact  that 

th is was not at  a l l  the case pleaded by the appl icants,  I  am 

sat isf ied that  no case whatsoever has been made out that  the 

MEC has improperly exercised a publ ic power or a publ ic 

funct ion.   In any event,  in addi t ion to the appl icants not 20 

having pleaded such a case, they d id not  jo in the MEC of  the 

Western Cape Educat ion Department as a party to these 

proceedings.  This part  of  the appl icants’  case is therefor a lso 

doomed to fa i l .  

 25 
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[52] I  do not  bel ieve that  suf f ic ient a case has been made out , or 

c lear reasons exis t ,  for the court  to d irect  the papers in th is 

matter to be placed before the MEC in quest ion,  Mr Cameron 

Dugmore.   The court ,  however,  expresses the hope that  the 

p l ight  of  Messrs Appels and Moses wi l l  be considered at  the 5 

highest  level  of  the Department and that  their proper 

p lacement in the Department,  wi th in the conf ines of  the 

statutory requirements,  may take place to the sat isfact ion of  

a l l  the interested part ies. 

 10 

[53] Being sat isf ied that  the appl icat ion herein should fa i l ,  I  need 

to consider the quest ion of  costs.  In the f i rst instance both 

opposing part ies asked for costs in the event of  them being 

successful .   A case was not  made out  before me why,  in the 

event of  the applicat ion being dismissed, costs should not 15 

fo l low the resul t .   I  have nevertheless considered the fact  that 

the individual  applicants have throughout remained employed 

by the respondent.   An ongoing re lat ionship exists between 

them.  That would obviously a lso be true of  the f i rst  appl icant ,  

the Union,  who wi l l  cont inue to be in a re lat ionship with the 20 

respondent as the employer party herein.   The individual  

appl icants are enti t led to turn to their  union for assistance 

under c ircumstances such as these.  They have accordingly 

throughout been assisted by the f i rst  appl icant .   Having 
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considered al l  these factors,  I  am nevertheless of  the view 

that  the costs should fo l low the resul t .  

 

[54] Accordingly I  make the fo l lowing order herein: 

 5 

1) The appl icat ion is d ismissed. 

2) The f i rst  appl icant  is  ordered to pay the respondent’s 

costs of  sui t .  

 

 10 
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