
JUDGMENT

IN THE LABOUR COURT OF SOUTH AFRICA

HELD AT JOHANNESBURG

                                                              CASE NO: JR1965/2005

In the matter  between:

JOHN PHILLIP BOTHA  APPLICANT  

and 

BLUE BULLS COMPANY (PTY)  LIMITED  1      S T       RESPONDENT      

THE SOUTH AFRICAN RUGBY UNION  2      N D       RESPONDENT      

JUDGMENT

NEL, AJ  :

[1] I  have  issued  my  order  herein  earl ier  and  these  are  the 

reasons  therefore.   The  Appl icant  herein  approached  this 

Court  on an urgent  basis for  the fo l lowing rel ief :

“1. That  in  accordance  wi th  Rule  8  of  the  Rules  for 

Conduct  of  Proceedings  in  the  Labour  Court  th is 

Honourable  Court  dispense  wi th  the  t ime  periods 

st ipulated  in  Rule  7  thereof  and  order  that  this 

appl icat ion be deal t  wi th  as a matter of  urgency.
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JUDGMENT

2. That,  in  terms  of  Sect ion  158(1)(a)( iv)  of  the 

Labour  Relat ions  Act,  66  of  1995,  a  declaratory 

order in the fo l lowing terms be made:

2.1 the  contract  entered  into  between  the  

Appl icant  and  the  First  Respondent  on  18  

September  2006  be  and  is  hereby  declared  

void  ab in i t io.

al ternat ively   to prayer  2.1.

2.2 the  contract  entered  into  between  the  

Appl icant  and  the  First  Respondent  on  18  

September  2006  be  and  is  hereby  declared  

voidable at  the instance of the Appl icant.

al ternat ively   to prayer  2.2

2.3 the  contract  entered  into  between  the  

Appl icant  and  the  First  Respondent  on  18  

September 2006 be and is  hereby declared to 

have  been  cancel led  by  the  First  Respondent 

on 26 February 2007.

al ternat ively   to prayer  2.3

2.4 the  contract  entered  into  between  the  

Appl icant  and  the  First  Respondent  on  18  

September  2006  read  wi th  the  SPC  2007  be  

and  is  hereby  declared  to  have  been  
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JUDGMENT

rendered  incomplete  and  therefore  

unenforceable on 26 February 2007.

al ternat ively   to prayer  2.4

2.5 the  Appl icant  is  a  f ree  agent  and  is  ent i t led 

to  cancel  the  contract  entered  into  between 

the  Appl icant  and  First  Respondent  on  18 

September 2006 on:

2.5.1 7  days  wr i t ten  not ice  to  the  First 

Respondent,  in  terms  of  c lause  2.1.2  of 

the 2007 CA;

al ternat ively   

2.5.2 4  weeks  wri t ten  not ice  to  the  First  

Respondent,  in  terms  of  c lause  2.1.2 

of  the  2007  CA  read  wi th  Sect ion  

37(1)(c)( i )  of  the Basic Condi t ions of  

Employment  Act 75 of  1997.

al ternat ively   to prayer  2.5

2.6 on  10  days  wr i t ten  not ice  to  the  First 

Respondent  in  terms  of  c lauses  18.1.1  and 

18.2  of  the  SPC  2007  to  remedy  the  breach 

and  the  First  Respondent ’s  fa i lure  to  so  do 

the Appl icant  is  ent i t led  to  cancel  the 

contract  entered  into  between  the 

Appl icant  and  the  First  Respondent  on  18 

September 2006.
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alternat ively   to prayer  2.6

2.7 the  First  Respondent  has,  through  i ts  

conduct,  rendered  the  Appl icant ’s  cont inued  

employment  by  the  First  Respondent  

into lerable  as  contemplated  in  clause  18.1.2  

of  the  SPC  2007,  thereby  ent i t l ing  the  

Appl icant  to  terminate  the  contract  entered  

into  between  the  Appl icant  and  the  First  

Respondent on 18 September 2006.

3. That  the First  and Second Respondents be ordered 

to  furnish  the  Appl icant  wi th  a  clearance  which  

conforms  wi th  the  requirements  for  the  issuance  

thereof  in  accordance  wi th  Appendix  1  of  

Regulat ion  4  of  the  Internat ional  Rugby  Board  

Regulat ions.

4. That  the  First  Respondent  be  ordered  to  pay  the 

costs of  this appl icat ion.

5. Further and/or al ternat ive rel ief . ”

[2] The  matter  was  to  be  heard  on  30  Apr i l  2008,  but,  by  pr ior 

agreement  between  the  part ies,  was  postponed  to  30  May 

2008.   The  part ies  also  agreed  on  the  dates  for  the  exchange 
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of  papers.   The  First  Respondent  reserved  al l  i ts  r ights, 

part icular ly in terms of the urgency of  the matter.   

[3] Whilst  the  Second  Respondent  (“SARU”)  f i led  their  not ice  of  

intent ion  to  abide  the  decision  of  this  Court ,  i t  f i led  an  

af f idavi t  together  wi th  annexures,  as  i t  regarded  i t  as  

“ important  to  ensure  that  the  Honourable  Court  is  possessed  

of a l l  the relevant  facts,  when adjudicat ing the matter” .

[4] Mr  Wall is  SC  appeared  before  me  on  behal f  of  the  Appl icant 

(“Botha”) .   Mr  Mari tz  SC  appeared  for  the  First  Respondent 

(“ the  Blue  Bul ls”)  wi th  Mr  Van  Graan  SC.   By  the  t ime  that 

argument  concluded,  there  were  disputes  of  fact  in  regard  to 

some  of  the  re l ief  sought  by  Botha  that  could  not  be  resolved 

in  mot ion  proceedings wi thout  oral  evidence being heard.   For 

that  reason,  and  some  others  not  necessary  for  me  to  deal 

wi th,  Mr  Wal l is  indicated  that  Botha  only  persisted  in  seeking 

the  rel ief  prayed  for  in  prayer  2.1,  a l ternat ively  2.5  of  the 

not ice  of  mot ion  together  wi th  the  rel ief  sought  in  prayers  3 

and 4 thereof.

        Urgency

[5] I  turn  to  f i rst  deal  wi th  the  quest ion  of  urgency.   In  summary, 

Botha  al leged  that  the  matter  was  urgent  because  in  terms  of 
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Sect ion  22  of  the Const i tut ion of  the  Republ ic  of  South  Afr ica, 

108  of  1996  (“ the  Const i tut ion”) ,  he  was  guaranteed  the  r ight 

to  f reely  choose  his  t rade,  occupat ion  or  profession.   He 

contended that  he  was  being  unlawful ly  precluded by the  Blue 

Bul ls  f rom  taking  up  employment  wi th  a  di f ferent  employer 

and  th is  vio lated  his  stated  fundamental  r ight  to  choose  his 

t rade,  occupat ion or profession freely.

[6] In  addi t ion,  Botha  al leged  that  the  Blue  Bul ls  were  vio lat ing 

his  const i tut ional  r ights  in  terms  of  Sect ion  13  of  the 

Const i tut ion,  not  to  be  subjected  to  forced  labour.   He  said 

that  he  was  being  forced  to  tender  his  services  to  the  Blue 

Bul ls  by  reason  of  i t  refusing  to  issue  him  wi th  a  c learance 

cert i f icate under  c i rcumstances where,  based on the facts  and 

law  appl icable  herein,  i t  had  no  lawful  grounds  upon  which  to 

enforce his cont inued service to i t .

[7] Botha further,  in support  of  h is al legat ions that  the matter  was 

urgent,  said  that  he  had  been  offered  employment  wi th  a 

rugby  club  in  Toulon,  France,  and  that  he  wished  to  accept 

such offer  of  employment.   His  acceptance,  he  said,  had been 

made  condi t ional  upon  him  being  issued  wi th  a  clearance  in 

accordance  wi th  Regulat ion  4  of  the  Internat ional  Rugby 

Board’s  Regulat ions.   The  refusal  of  the  Blue  Bul ls  to  issue 
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such  clearance  precluded  Botha  from  taking  up  employment 

wi th  the rugby club in Toulon, France, according to Botha.

[8] Mr  Mari tz  argued  that  Botha  had  not  made  out  a  case  for 

urgency.   He  cr i t ic ised  Botha  for  not  disclosing  the  terms  of 

the  of fer  he  had  received  from  the  club  in  France.   Under 

these  ci rcumstances,  he  argued  that  the  Court  was  unable  to 

assess  the  urgency.   He  submit ted  that  in  the  absence  of  the 

terms  of  the  contract,  I  could  not  assess  what  Botha’s 

commitments were and when these were to  commence.

[9] Mr  Mari tz  fur ther  contended  that  such  urgency  as  may  have 

now  come  about  was  ent i rely  sel f -created  by  Botha.   In  th is 

regard  he  reminded  me  that  Botha,  as  early  as  7  February 

2008,  had  requested  the  Blue  Bul ls  to  be  released  from  his 

contract.   The  appl icat ion  herein  was  issued  more  than  two 

months  later,  on  22  Apr i l  2008.   I t  was  submit ted  by Mr  Mari tz 

that  Botha’s  explanat ions  for  the  delay  provided  no 

just i f icat ion  for  br inging  this  appl icat ion  as  an  urgent  matter 

and  for  placing  the  Blue  Bul ls  under  extreme  pressure  by 

af fording  i t  only  four  days  wi th in  which  to  f i le  i ts  answering 

af f idavi t .
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[10] As  I  said,  agreement  was  in  the  event  reached  between  the 

part ies that  the Blue Bul ls  would  f i le  i ts  answering af f idavi t  on 

12 May 2008.  Botha repl icated by 23 May 2008.   

[11] Mr Wall is  contended that  the in i t ia l  appl icat ion sought that the 

t ime  per iod  st ipulated  in  Rule  7  of  the  Rules  of  th is  court  be 

at tenuated.   However,  because  of  the  arrangement  in  respect 

of  the  f i l ing  of  papers,  the  Blue Bul ls  were  af forded more  than 

the  ten  days  provided  for  in  Rule  7(4)(b)  of  the  ru les  of  th is 

court  to  del iver  i ts  not ice  of  opposi t ion  and  i ts  answering 

af f idavi t .   Therefore,  according  to  Mr  Wal l is,  the  issue  of 

urgency had fal len away.   

[12] As  far  as  urgency  remained  relevant,  he  fur ther  contended 

that  there  were  a  number  of  reasons  why  i t  was  appropr iate 

that  the  matter  should  be  deal t  wi th  urgent ly.   He  said  that  i t 

was  highly  desirable  that  there  should  be  clar i ty  about 

whether  Botha  was  bound  by  his  contract  of  employment. 

That,  he suggested,  was part icular ly so herein  as the ef fect  of 

a  delay  in  determining  the  matter  may  mean  that  the 

opportuni ty  af forded  to  Botha  to  take  up  employment  wi th  a 

club  in  France  would  disappear  i f  the  matter  could  not  be 

resolved  before  the  commencement  of  the  next  rugby  season 

in Europe.  This,  Mr Wall is  said would be part icular ly harsh on 

someone  whose  working  l i fe  in  h is  chosen  career  was 
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necessari ly  l imi ted  and  who  must  exploi t  h is  ski l ls  dur ing  that 

per iod in order to secure his f inancial  future.   

[13] Mr Wall is  fur ther  urged me to  consider  the fact  that  at  present 

Botha  was  compel led  to  cont inue  playing  for  the  Blue  Bul ls  in 

order  both  to  maintain  employment  and  his  f i tness  and  ski l l 

levels  so  as  to  exploi t  his  contract  wi th  the  nat ional  team.   I t 

was  submit ted  that  Botha  was  not  in  a  posi t ion  where  he 

could  s imply  wi thhold  his  services.   He  argued  that  i t  was 

therefore  desirable  that  the  Court  should  c lar i fy  the  matter  as 

soon  as  possible,  in  the  interest  of  both  part ies.   That  would 

also  enable  the  Blue  Bul ls  to  make  i ts  plans  for  the  future,  an 

aspect which i t  stressed was important to i t .

[14] Had the matter  been heard  on the  or ig inal  date  of  set  down of 

30  Apr i l  2008,  and  the  Blue  Bul ls  had  argued  that  the 

Appl icant ’s  papers,  as  i t  then  stood,  did  not  establ ish 

urgency,  I  am  of  the  view  that  i t  may  very  wel l  have  been 

successful  on  that  point  at  that  t ime.   Botha  did  not,  in  my 

view,  make  out  a  clear  case  for  the  degree  of  urgency  wi th in 

which  he  then  wanted  the  matter  to  be  heard.   Botha  sensibly 

gave  the  Blue  Bul ls  suff ic ient  t ime  to  f i le  i ts  answering 

papers.   Botha  has  repl icated.   I  am  of  the  view  that  the 

matter  is  now  r ipe  for  hear ing  wi th in  the  present  t imeframe 

and that  suff ic ient cause now exists  to d ispose of the matter.   
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        Background

[15] Botha f i rst  concluded a contract  wi th  the Blue Bul ls  for  a  f ixed 

term  from  1  November  2002  to  31  October  2005.   Before  the 

term  of  that  contract  had  expired,  at  the  request  of  Botha,  a 

second f ixed term contract  was concluded between the part ies 

cover ing  a  three  year  per iod  from  1  November  2004  to  31 

October  2007.   I t  is  apparent  that  this  second  contract  was  at 

a  far  greater  remunerat ion  than  Botha’s  f i rst  f ixed  term 

contract  wi th  the  Blue  Bul ls  had  required  Botha’s  employer  to 

pay him.

[16] During  the  course  of  the  second  year  of  Botha’s  second  f ixed 

term  contract,  he  again  sought  a  revis ion  of  his  contract. 

Another  rugby  union,  the  Sharks,  was  apparent ly  wi l l ing  to 

of fer  Botha more than the Blue Bul ls.   Botha,  according to  the 

Blue  Bul ls,  wanted  secur i ty  as  far  as  his  future  was 

concerned,  and  he  again  c laimed  an  increased  remunerat ion. 

Al though Botha’s second contract  st i l l  had more than a year  of 

i ts  term  to  run,  the  Blue  Bul ls  again  accommodated  Botha. 

The  part ies  then  entered  a  new  thi rd  f ixed  term  contract,  th is 

t ime  cover ing  a  f ive  year  per iod  from  1  November  2006  to  31 

October  2011.   The  Blue  Bul ls  a l lege  that,  as  a  resul t  of 

Botha’s  speci f ic  request,  i t  was  the  f i rst  t ime  that  i t  had  ever 
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contracted  a  player  for  such  a  lengthy  period.   Again  Botha’s 

remunerat ion  was  substant ia l ly  increased  from  the  level  he 

was  earning  in  terms  of  his  then  st i l l  current  second  f ixed 

term contract.

[17] I t  is  th is  th i rd  f ixed  term  contract  which  is  the  subject  matter 

of  the  appl icat ion  before  me.   Mr  Bernard  Habana,  the  father 

of  one of  Botha’s  teammates,  negot iated th is  contract  wi th  the 

Blue  Bul ls  on  behal f  of  Mr  Botha.  This  contract  was  executed 

by  the  part ies  on  18  September  2006.   I  wi l l  fur ther  refer  to 

th is  contract  as  the  September  2006  contract.   I  wi l l  revert  to 

the  relevant  c lauses  of  the  September  2006  contract  in  due 

course.

[18] Botha al leges that  he cont inued to  render  services to  the Blue 

Bul ls  in  terms  of  the  September  2006  contract  al though  one 

issue  relat ing  to  the  terms  and  condi t ions  of  h is  employment 

in  respect  of  the  use  of  h is  image  by  the  Blue  Bul ls  and  i ts 

sponsors  remained  outstanding.   As  there  was  a  factual 

dispute  between  the  part ies  on  th is  issue,  Botha  did  not 

pursue the  rel ief  he sought  in  respect  hereof.   Botha  said  that 

dur ing  the course  of  January 2008 he had received an offer  of 

employment  f rom  a  rugby  club  in  Toulon,  France.   For  him  to 

take  up  such  offer  he  was  obl iged  to  obtain  a  c learance  from 

both  the  Blue  Bul ls  and  the  SARU.   As  the  playing  of 
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professional  rugby is  governed by the rules  and regulat ions  of 

the  Internat ional  Rugby Board  ( the  “ IRB”),  Botha and the  Blue 

Bul ls  are bound by the  IRB’s  regulat ions.   IRB Regulat ion 4 in 

essence requires both the SARU and the Blue Bul ls  to  provide 

Botha  wi th  a  c learance  before  he  would  be  able  to  take  up 

employment  wi th  another  Rugby  Union  also  fal l ing  under  the 

jur isdict ion of  the IRB.

[19] As  Botha  wanted  to  take  up  the  employment  of fered  by  the 

French  club,  he  approached  the  Blue  Bul ls.   He  made  an  oral 

request  to  be  released  from  his  contract  and  fo l lowed  i t  up  in 

wr i t ing  on  7  February  2008.   Some  controversy  surrounded 

the  quest ion  whether  Botha  was  asked  to  submit  his  request 

in  wr i t ing.   Nothing  turns  on  th is.   Botha  stated  the  fo l lowing 

in his request:

“Na  aanleid ing  van  ons  gesprek  gistermiddag,  r ig 

ek  my  versoek  dat  ek  van  my kontrak  met  die  Blou 

Bul le Rugby Unie onthef word.  

Weereens  en  om  op  die  rekord  te  plaas,  die  rede 

vi r  h ierdie  versoek  is  dat  ek  ‘n  aanbod  gekry  het 

wat  my  fami l ie  se  toekoms  f inansieel  sal  verseker. 

Ek  sal  graag  die  opheff ing  van  die  1ste  Apr i l  van 

krag wi l  maak.
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Ek  wi l  ook  beklemtoon  dat  h ierdie  versoek  geen 

betrekking  het  tot  my  verhouding  met  die  Bloubul 

famil ie  en  nog  minder  my  begeerte  om  nog 

voortans  (sic )  vi r  d ie  Spr ingbokke  te  speel .   (Di t  is 

al leen ŉ f inansiële beslui t ) .   

Ek  wi l  ju l le  bedank  vi r  die  afgelope  7  jaar.   Ek  het 

net  goeie  her inner inge  en  di t  was  die  moei l ikste 

beslui t  wat  ek  tot  dusver  nog  oor  my  loopbaan 

moes neem.”

[20] On  11  February  2008,  the  Blue  Bul ls  advised  Botha  in  wr i t ing 

that  h is  request  to  be  released  from his  contract  was  refused. 

Reference  was  made  a  few t imes  in  this  reply  to  the  fact  that 

Botha  had  a  f ive-year  f ixed  term  contract  wi th  the  Blue  Bul ls 

and  that  they  intended  holding  Botha  to  the  contract,  which 

engaged  his  services  wi th  the  Blue  Bul ls  unt i l  31  October 

2011.

[21] Botha  was  only  able  to  consul t  h is  lawyers  on  21  February 

2008  in  order  to  obtain  legal  advice  regarding  his  September 

2006 contract.   Numerous communicat ions took place between 

the  legal  representat ives  of  the  part ies.   Var ious  issues  were 

raised  therein  wi th  c laims  and  countercla ims  being  made  on 
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behal f  of  the  part ies,  the  detai ls  of  which  are  not  re levant 

hereto.   By  way  of  summary  only,  as  most  of  the  issues 

traversed  need  no  longer  be  determined  by  me,  the  matters 

raised  ranged  from  Botha  cla iming  that  the  Blue  Bul ls,  in 

breach  of  i ts  contractual  obl igat ions,  owed  him  125  days 

accumulated leave,  and wi th  Botha demanding that  the breach 

be remedied.  

[22] I t  was  denied  on  behal f  of  the  Blue  Bul ls  that  i t  was  in  breach 

of  i ts  leave  obl igat ions.   I t  fur ther  di rected  Botha’s  at tent ion 

to  the  dispute  and  gr ievance  procedure  c lauses  of  the 

prevai l ing  players  agreement,  di rect ing  Botha  to  seriously 

consider  these  procedures  before  threats  of  c ivi l  act ion  were 

made to his employer.

[23] The  Blue  Bul ls  also  indicated  that  i t  would  reluctant ly 

consider  Botha’s re lease from his  September 2006 contractual 

dut ies  subject  to  the  negot iat ion  and  payment  of  an 

acceptable  transfer  fee.   Botha  elected  to  approach  th is 

Court ,  as he put  i t ,  “ in order to enforce (his)  r ights.”

        Col lect ive Agreements

[24] Before  I  turn  to  deal  wi th  Botha’s  two  speci f ic  remaining 

cla ims,  i t  is  necessary  to  record  the  contractual  f ramework, 
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which  in  my  view  is  appl icable  between  the  part ies  herein. 

Botha  is  a  member  of  the  South  Afr ican  Rugby  Players 

Associat ion  (“SARPA”).   The Blue Bul ls  in  turn  is  a  member of 

the  South  Afr ican  Rugby  Employer ’s  Organisat ion  (“SAREO”). 

As  such  i t  was  common  cause  between  the  part ies  that  Botha 

and  the  Blue  Bul ls  are  bound  by  the  terms  of  col lect ive 

agreements  resul t ing  from  central ised  col lect ive  bargaining 

between  SARPA  and  SAREO  on  behal f  of  their  respect ive 

employee and employer  members.

[25] I t  was  also  common  cause  between  the  part ies  that  the 

col lect ive  agreements  concluded  between  SARPA and SAREO 

dur ing  2005  (“ the  2005  CA”)  and  on  26  February  2007  (“ the 

2007 CA”) were  binding on both Botha and the Blue Bul ls.  The 

part ies  were  however  not  in  agreement  on  the  interpretat ion 

of  some of  the  re levant  c lauses of  part icular ly  the  2007 CA.   I 

wi l l  revert  to th is later.  

[26] Clause  3  of  the  2005  CA  has  the  speci f ic  heading  “ Standard 

Players Contract 2005 ” .   Clause 3.1 of  the 2005 CA reads:  

“The part ies have agreed on standard terms for the 

employment  of  professional  rugby  players  by  the 

Provinces  during  the  year  2005.   These  terms  are 

embodied  in  a  standard  contract  (hereinafter  “ the 
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Standard  Player  Contract  2005”)  which  forms 

Annexure “A” to this agreement.   

The 2005 CA then cont inues ( in c lause 3.2) to  st ipulate the

minimum monthly remunerat ion the speci f ic  provinces should

pay to a st ipulated minimum number of  p layers.  Clause 3.3 of

the 2005 CA states that:

“For the purposes of  Clause 3.2 a player is

considered employed under the Standard Players

Contract 2005 i f  the player is contracted for  at

least 12 months and earns at  least the minimum

remunerat ion.”

The 2005 CA has attached to i t ,  as Annexure “A” thereto,  a

Standard Player  Contract 2005 which requires the insert ion of

numerous detai ls,  such as  the  ident i ty  of  the  part ies,  personal 

detai ls of  the player  enter ing the agreement,  the club to which 

the  player  is  af f i l ia ted  and  commencement  and  terminat ion 

dates  of  the  agreement.   Numerous  clauses  contain 

instruct ions  as  to  i ts  delet ion  in  respect  of  certain  Provinces. 

Then  there  are  also  a  number  of  schedules  at tached  to  the 

SPC  2005,  one  requir ing  certa in  disclosures  personal  to  the 

player .  Another  schedule  requires  the  player ’s  salary 

package,  match  fees,  incent ive-  or  win  bonuses  to  be  f i l led  in 
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by the  part ies  together  wi th  the  speci f ic  p layer ’s  ident i f icat ion 

and other detai ls.   

[27] The  2007  CA  does  not  speci f ical ly  refer  to  a  Standard 

Player ’s  Contract  in  the  body  of  the  col lect ive  agreement 

i tsel f  (as  does  the  2005  CA).   Clause  2  of  the  2007  CA 

appears to  be the  one in  ef fect  replacing  clause 3 of  the 2005 

CA.  Clause 2 of  the 2007 CA reads as fo l lows:

“2.   Contracting of Players by the Provinces

2.1 A Province may contract a Player –

 

2.1.1 on  the  terms  set  out  in  this 

Agreement  and  in  the  form  of 

Schedule 1;   or

2.1.2 on  any  other  basis,  in  which 

event  the  Player  shal l ,  

notwi thstanding  anything  to  the 

contrary  contained  in  any 

contract  between  the  Province 

and  the  Player,  be  a  ‘f ree  agent ’  

and  ent i t led  to  terminate  his  

employment wi th  the Province on 

7 day’s  not ice to the Province.
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2.2 Any  term in  any  contract  other  than  the  

Standard Player  Contract,  whether  such 

term  is  wr i t ten  or  oral ,  express  or  

impl ied,  which  has  the  ef fect  di rect ly  or  

indirect ly  of  restra in ing  the  Player  f rom 

terminat ing  his  employment  other  than 

as  contemplated  in  sub-clause  2.1.2  of 

th is  Agreement  shal l  be  of  no  force  and 

effect  between the part ies. ”

[29] The 2007 CA does not  have a Standard  Player  Contract  as  an 

annexure wi th  schedules,  but  instead has a Schedule 1,  which 

is  headed  “Employment  Contract” .   On  the  f i rst  page  i t  leaves 

the name of  the province and the fu l l  names of  the player  wi th 

whom  the  employment  contract  is  to  be  entered  into  to  be 

f i l led  in.   Schedule  1  in  turn  refers  to  a  number  of  annexures, 

which  are  at tached  thereto.   In  addi t ion,  by  way  of  example, 

the  number  of  years  or  months  that  the  employment  contract 

would  endure,  the  commencement–  and  terminat ion  dates  are 

to  be  f i l led  in  on  Schedule  1  by  the  part ies.   Elsewhere  in 

Schedule  1,  speci f ic  c lauses  are  indicated  which  should  be 

deleted from the contract by st ipulated provinces.   The f i rst  
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six  annexures  to  Schedule  1  al l  require  declarat ions, 

disclosures  and  var ious  bi ts  of  personal  informat ion  to  be 

made and suppl ied by a player.   

[30] The  part ies  have  referred  to  the  Standard  Player  Contract 

at tached  as  Annexure  “A”  to  the  2005  CA  as  “SPC  2005”  and 

to  Schedule  1,  at tached  to  the  2007  CA,  as  “SPC  2007”.   I 

cont inue to do so herein.   

[31] As  appears  from  the  September  2006  contract,  i t  expressly 

regulates  the  appl icabi l i ty  of  both  the  SPC 2005  and  the  SPC 

2007.   Clause  5  of  the  September  2006  contract  reads  as 

fo l lows:

“5.   STANDARD PLAYERS’ AGREEMENT

5.1 The  addi t ional  detai led  condi t ions  val id 

for  th is  agreement  wi l l  be  in 

accordance  wi th  the  st ipulat ions 

contained  in  the  SARPA  Standard 

Players’  Agreement,  wi th  the 

understanding  that,  in  the  event  that  

the  Company,  as  a  member  of  SAREO, 

is  bound  to  i t ,  th is  agreement  wi l l  be  

replaced  by  one  or  more  standard 

agreements  for  the  respect ive  rugby 
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competi t ions,  subject  to  the  condi t ion 

that  the  compensat ion  aris ing  from 

such  agreements  may  not,  in  total ,  be  

less  than  the  compensat ion  ment ioned 

in paragraph 1.

5.2 I t  is  recorded  that  the  2007  Standard 

Player  Contract  (hereinafter  referred  to  

as  “2007SPC”)  is  current ly  under 

negot iat ion  between  the  South  Afr ican 

Rugby  Employers’  Organisat ion  and  the 

South  Afr ican  Rugby  Players’  

Associat ion  and  that  i t  wi l l  be 

completed  and  signed  by  30  September 

2006.   Pending  signature  by  (s ic)  the 

2007SPC and  subject  to  c lauses  1,  2,  3  

and  4  of  th is  of fer ,  the  Player  shal l  be 

employed  on  the  terms  and  condi t ions 

set  out  in  the  2005  Standard  Player  

Contract,  which  is  annexed  to  th is  of fer  

as Annexure “A”.   

5.3 The  Part ies  agree  that  once  the 

2007SBC (sic)  has  been  completed  and 

signed  i t  wi l l ,  save  for  the  provis ions  of 

clauses  1,  2,  3  and  4  of  th is  of fer ,  

replace  th is  agreement  in  i ts  ent i rety 
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and  the  Player  i r revocably  agrees  to  be 

bound  by  the  terms  and  condi t ions  set  

out  therein.”

[32] I t  is ,  as  I  said,  common  cause  between  the  part ies  that  the 

2007  CA  appl ied  to  them  at  al l  relevant  t imes  herein  by 

operat ion  of  law  from  the  date  i t  was  concluded  between  the 

respect ive  employer-  and  union  organisat ions.  The  quest ion 

whether  the  terms  of  the  SPC  2007  (Schedule  1  to  the  2007 

CA) wi thout  more also appl ied to  players  is,  however ,  far  f rom 

sett led.   The  quest ion  is  whether  the  SPC  2007  and  i ts 

annexures  had  to  f i rst  be  f i l led  in  by  the  part ies  where  i t 

contained  blank  spaces  and  where  a  number  of  other  speci f ic 

detai ls and undertakings personal  to a part icular player  had to 

be  provided,  and  then  be  signed  by  the  part ies,  before  i t 

could  be  regarded  as  binding  on  the  part ies?   I  wi l l  also  deal 

wi th  th is  quest ion  in  determining  whether  to  grant  Botha  any 

of  the re l ief  he st i l l  c laims.

The  Effect  of  Clause  9  of  the  2007  CA  on  Botha’s  cla im  that 

his September 2006 contract is  void       ab in i t io.  

[33] As  I  said,  i t  is  common  cause  between  the  part ies  that  a 

col lect ive  agreement  binding  on  them  had  been  entered  into 

on  26  February  2007.   The  2007  CA  contains  a  dispute 
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resolut ion  procedure  in  c lause  9  thereof  in  the  fo l lowing 

terms:

“9. Disputes

9.1. Any dispute between

9.1.1. the part ies to th is Agreement;  or

9.1.2.  a Province and a Player –

aris ing  out  of  the  interpretat ion,  

appl icat ion  or  implementat ion  of  this  

Agreement,  or  of  an  Agreement  between 

a  Province  and  a  Player  shal l ,  unless 

otherwise  resolved  amongst  the  part ies 

to  the  dispute,  be  referred  to,  and 

determined  by,  f inal  and  binding 

arbi t rat ion in terms of th is clause.

9.2. The  terms  of  reference  of  the 

arbi t rat ion  are  those  provided  in  sub-

clause 9.3 to 9.6 of  th is agreement;

9.3. A  dispute  contemplated  in  sub-clause 

9.1  must  be  referred  to  Tokiso  Dispute 

Sett lement (Pty)  L imi ted ( ‘Tokiso ’) .

9.4. The  part ies  shal l  at tempt  to  agree  on 

an  arbi t rator  on  Tokiso ’s  panel  of  
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Arbi trators  to  arbi t rate  the  dispute  and 

i f  they  are  unable  to  do  so  ei ther  party  

may  request  the  Director  of  Tokiso  to  

appoint  an  arbi t rator,  in  which  event  

the  Director ’s  decis ion  wi l l  be  f inal  and 

binding on the part ies.

9.5. The  Arbi t rator  appointed  in  terms  of  

clause 9.4 wi l l  have the power –

9.5.1. to  at tempt  to  mediate  the  dispute 

prior  to  the  arbi t rat ion  wi th  the 

part ies ’  consent;

9.5.2. to  make  an  appropr iate  award 

wi th  due  regard  to  the  issue/s  in  

dispute,  the  facts  of  the  case  and 

the law;

9.5.3.  to  decide  upon  the  procedure  that 

wi l l  be used at the arbi t rat ion;

9.5.4. to  make  a  costs  award,  on 

appl icat ion of  a party,  that the 

arbi t rator  considers  appropr iate.  

A  cost  award  can  be  made  for 

reasons al lowed  by  law. 

Examples of  reasons  include  a 

party ’s  non-appearance  or  late 
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appearance  at  the  arbi t rat ion 

proceedings  or,  i f  the  arbi t rat ion 

is  delayed,  cancel led  or 

postponed  or  adjourned  ei ther  

through  the  faul t  of  a  party  or  at  

the request of  a party;

9.6.  The part ies wi l l  share equal ly  the cost  of  

arbi t rat ion.

9.7. The  arbi t rator ’s  decis ion  shal l  be  f inal  

and binding on the part ies. ”

[34] Mr  Mari tz  submit ted  that  i t  was  common  cause  on  the  papers 

that  the  Blue  Bul ls  is  a  “Province”  and  Botha  is  a  “Player”  as 

contemplated  by clause 9  of  the  2007 CA.   He contended  that 

by  reason  of  the  use  of  the  word  “shal l ”  in  clause  9,  i t  was 

peremptory  that  a  party  must  invoke  i t .   The  Blue  Bul ls  in  i ts 

answering  af f idavi t  a l leged  that  as  Botha  fa i led  to  fol low  the 

dispute  resolut ion  procedure,  he  was  in  law  precluded  from 

approaching th is Court  for  the re l ief  cla imed.   

[35] Mr  Mari tz  fur ther  contended  that  the  binding  nature  of  the 

dispute  resolut ion  procedure  contained  in  c lause  9  of  the 

2007  CA  was  speci f ical ly  ra ised  and  “pleaded  as  a  special 

defence”  in  paragraph  4  of  the  answering  af f idavi t  of  the  Blue 

Bul ls.  This,  he  argued,  was  permissib le  in  law  and  in 
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accordance wi th  longstanding  pract ice.   He referred  me to  the 

matter  of  Del fante  v  Del ta  Electr ical  Industr ies  Limi ted   1992 

(2)  SA 221  (CPD)  at  226  E  -  H  and  the  author i t ies  referred  to 

at  226H, where the Court  stated:

“ I t  is  incumbent  upon  a  defendant  seeking  to  

invoke  such  a  c lause  [arbi t rat ion  clause]  to  f i le  a  

special  p lea  …  or  to  ra ise  i t  as  a  defence  on  

aff idavi t…  .  Thus,  whi le  the  language  used  in  

s  6(1)  of  the  Arbi t rat ion  Act  42  of  1995  is  

suggest ive  of  a  substant ive  appl icat ion,  in  

compl iance  wi th  Rule  6(5)(a),  or  at  least  Rule 

6(11),  i t  would  seem  to  me  that  Joubert  (ed)  Law 

of  South  Afr ica   vol .  1  para  467  correct ly  contends 

that:

‘( t )he  procedure  provided  in  the  (A)ct  is  not  

obl igatory  but  permissive  and  does  not  

derogate  from  the  pract ice  of  pleading  the 

submission  clause  ei ther  by  way  of  a 

prel iminary  special  p lea  or  by  way  of  

defence’.

That  pract ice  is  evidenced  by  cases  such  as  The 

Rhodesian Rai lways Limi ted v Mackintosh   1932 AD 

359 at 371 …”.
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[36] Mr Mari tz  accordingly suggested that i t  was for  Botha to  have 

brought  an  appl icat ion  that  the  agreed  dispute  resolut ion  

procedure not be given effect  to.

[37] Mr  Wall is  drew my attent ion  thereto  that  the  content ion  of  the 

Blue  Bul ls  in  th is  regard  was  set  out  in  the  fo l lowing  terms  in 

i ts answering papers (paragraph 108.2 thereof) :

“…..  the  dispute  under  this  c laim  fa l ls  wi th in  the 

ambit  of  c lause 9  of  the  2007 col lect ive  agreement  

in  terms  of  which  a  reference  of  the  dispute  to  

arbi t rat ion  is  peremptory.   Appl icant  is,  

accordingly,  not  in  law  ent i t led  to  approach  th is  

Honourable Court  for  rel ief  under th is c la im.”

Based  on  these  submissions,  the  Blue  Bul ls  contended  that 

Botha’s  appl icat ion  fel l  to  be  dismissed.   Mr  Wall is  contended 

that  the  approach  of  the  Blue  Bul ls  herein  was  in  law 

erroneous.   He rel ied  for  th is  proposi t ion  on  what  Fr iedman,  J 

(as  he  then  was)  stated  in  Yor igami  Mari t ime  Construct ion  Co 

Limi ted  v  Nissho-Iwai  Co  Limi ted   1997  (4)  SA  682  (C)  at  692 

E – H where he stated the fol lowing:

“ In  our  law  an  arbi t rat ion  c lause  does  not  oust  the  

jur isdict ion  of  the  Court  and,  i f  a  party  to  an  
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agreement  seeks  to  re ly  on  an  arbi t rat ion  clause 

when  sued  on  that  agreement,  the  Court  has  a  

discret ion  as  to  whether  or  not  i t  should  i tsel f  

determine  the  dispute  or  whether  i t  should  order 

the  proceedings  to  be  stayed  pending  the 

arbi t rator ’s  decis ion.. . .  .

As  an  arbi t rat ion  c lause  in  a  contract  does  not  

preclude  the  jur isdict ion  of  the  Court ,  i t  is  

incumbent  on  a  defendant,  who  seeks  to  re ly  on 

such  a  clause,  to  f i le  a  special  p lea  and  ask  that  

the  act ion  inst i tuted  by  the  pla int i f f  be  stayed 

pending  the  determinat ion  of  a  dispute  by  

arbi t rat ion.   What  th is  Court  has  to  decide  is  

whether  any  grounds  exist  upon  which  the  Court ’s  

jur isdict ion  is  ousted.   The  fact  that  grounds  exist  

on  which  a  tr ia l  court  would  probably  order  a  stay  

of  proceedings  does  not  mean  that  the  Court  has 

no  jur isdict ion  in  the  act ion  which  Nissho  has  

inst i tuted.”

[38] Mr  Wal l is  submit ted  that  a  si tuat ion  such  as  the  present  one 

is  deal t  wi th  in  Sect ion  6(1)  of  the  Arbi t rat ion  Act  42  of  1965, 

which provides that:
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“ I f  any  party  to  an  arbi t rat ion  agreement 

commences  any  legal  proceedings  in  any  court  

( including  any  infer ior  court)  against  any  other 

party  to  the  agreement  in  respect  of  any  matter  

agreed  to  be  referred  to  arbi t rat ion,  any  party  to 

such  legal  proceedings  may  at  any  t ime  after  

enter ing  appearance  but  before  del ivering  any 

pleadings  or  taking  any  other  steps  in  the 

proceedings,  apply  to  that  court  for  a  stay  of  such  

proceedings.”

[39] Mr  Wal l is  argued  that  the  Blue  Bul ls  had  not  sought  a  stay 

under Sect ion 6 of  the Arbi t rat ion Act,  nor had i t  sought  a stay 

by  way  of  i ts  prayer  for  re l ief  in  these  proceedings.   He 

submit ted that  that  was important  because,  had the Blue Bul ls 

done  so,  Botha  would  have  been  ent i t led  to  set  out  the 

grounds  upon  which  he  contended  that  i t  would  be 

inappropr iate  to  grant  a  stay.   He  argued  that  these  grounds 

would  have  covered  matters  such  as  the  urgency  of  resolving 

the  dispute  between  the  part ies;  the  fact  that  the  issues  in 

dispute  were  in  substant ia l  respects  legal  issues  that  were 

more  appropr iate  for  resolut ion  by  a  Court ;  the  fact  that  some 

of  the  issues  ( including  the  cla im  for  rect i f icat ion  of  both  the 

2007  CA  and  the  SPC  2007)  were  pla in ly  not  wi th in  the 

Arbi t rat ion  Clause;  and  the  l ikel ihood  that  the  legal  issues 
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would  in  any  event  be  referred  to  a  court  in  terms  of  Sect ion 

20  of  the  Arbi t rat ion  Act.   Mr  Wal l is  accordingly  contended 

that  as  a  stay  was  not  asked  for  by  the  Blue  Bul ls,  a l l  that 

was  effect ively  ra ised  by  i t  was  an  outr ight  chal lenge  to  the 

jur isdict ion  of  the  Court  on  the  basis  that  i ts  jur isdict ion  was 

excluded  by  the  arbi t rat ion  c lause.   Mr  Wall is  therefore 

submit ted  that  the  only  case  that  Botha  had  to  meet  was  the 

al legat ion  by  the  Blue  Bul ls  that  the  jur isdict ion  of  th is  court 

to  hear  the  matter  was  ousted  by  the  arbi t rat ion  c lause.   He 

submit ted  that  th is  proposi t ion was in  and by i tsel f  not  correct 

but  that  the  posi t ion  was,  as  descr ibed  by  Didcott ,  J   (as  he 

then  was)  in  Parekh  v  Shah  Jehan  Cinemas (Pty)  Limi ted  and 

Others   1980 (1)  SA 301 (D)  at  305 F – H,  where  he  stated the 

fo l lowing:

“Arbi t rat ion  i tsel f  is  far  f rom  an  absolute  

requirement,  despi te  the  contractual  provis ion  for  

i t .   I f  e i ther  party  takes  the  arbi t rable  disputes  

stra ight  to  Court ,  and  the  other  does  not  protest,  

the  l i t igat ion  fol lows  i ts  normal  course,  wi thout  a  

pause.   To  check  i t ,  the  objector  must  act ively  

request  a  stay  of  the  proceedings.   Not  even  that  

interrupt ion  is  decisive.   The  Court  has  a 

discret ion  whether  to  cal l  a  hal t  for  arbi t rat ion  or  

to  tackle  the  disputes  i tsel f .   When  i t  chooses  the  
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la t ter ,  the  case  is  resumed,  cont inued  and  

completed before i t ,  l ike any other. ”

[40] As  I  said,  Mr  Mari tz  contended  that  i t  was  suff ic ient  for  the 

Blue  Bul ls  to  invoke  the  arbi t rat ion  clause  by  rais ing  i t  as  a 

defence  in  i ts  af f idavi t .   In  addi t ion,  he  argued  that  i t  was  for 

Botha  to  br ing  an  appl icat ion  to  the  ef fect  that  the  agreed 

dispute  resolut ion  procedure,  as  contained  in  the  2007  CA, 

should  not  be  given  effect  to.   Mr  Mari tz  fur ther  suggested 

that  th is  Court  in  any  event  ought  not  to  enterta in  the  matter. 

I t  was  on  the  papers  before  me,  so  he  submit ted,  c lear  that 

Botha  had  made  no  attempt  whatsoever  to  resolve  the 

disputes  between  him  and  the  Blue  Bul ls  f i rst  through 

conci l iat ion.   In  th is  regard,  he rel ied on Sect ion 157(4)  of  the 

LRA,  which  provides  that  this  Court  may  refuse  to  determine 

any  dispute  i f  i t  is  not  sat isf ied  that  an  at tempt  has  been 

made  to  resolve  the  dispute  through  conci l iat ion.   He  further 

argued  that  the  very  aim  and  purpose  of  the  LRA  was  to 

advance  labour  peace  and  the  pr imary  objects  of  the  Act 

included  “ the  ef fect ive  resolut ion  of  labour  disputes”.   Mr 

Mari tz  submit ted  that  the  ent i re  structure  of  the  LRA was  bui l t 

on  the  foundat ional  theme of  the  dispute  resolut ion  procedure 

enacted  in  Chapter  VII  of  the  LRA,  the  start ing  point  of  which 

was  conci l iat ion.   He  accordingly  submit ted  that  i f  I  were  to 

not  refuse  to  determine  Botha’s  disputes  wi th  his  employer, 
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the very  purpose of  the  idea of  conci l iat ion would  be  negated. 

He  also  drew  my  attent ion  to  the  fact  that  c lause  9  of  the 

2007  CA  provided  that  the  arbi t rator  would  have  the  power  to 

at tempt  to  mediate  between  the  part ies.   Therefore,  he 

submit ted  that  I  should,  in  the  proper  exercise  of  my 

discret ion,  refuse  to  adjudicate  Botha’s  cla ims  contained  in 

prayers  2.1  and  2.2  of  his  not ice  of  mot ion.   The  second  of 

these  cla ims  has  been  abandoned  on  behal f  of  Botha.  I t  is 

only  h is  c la im  that  the  September  2006  contract  contains  an 

agreement  to  agree,  and  that  i t  is  accordingly  void  ab  in i t io, 

which  I ,  in  the  exercise  of  my  discret ion,  real ly  had  to  decide 

whether  this  Court  should  entertain  i t .   This  cla im  is 

part icular ly one involving quest ions of  law.

[41] Having  regard  to  the  deadlock  between  the  part ies  on  this 

issue,  as  appears  part icular ly  f rom  the  correspondence 

between  the  legal  representat ives  of  the  part ies,  I  do  not 

bel ieve  that  th is  issue  would  have  been  resolved  through 

conci l iat ion.   The  dispute  resolut ion  procedures,  on  which  the 

Blue  Bul ls  re ly,  do  not  speci f ical ly  make  provis ion  for  matters 

to  be  heard  on  an  urgent  basis.   I  fur ther  am of  the  view  that 

i t  was  for  the  Blue  Bul ls,  and  not  Botha,  to  have  made  out  a 

case  why  I  should  grant  a  stay  of  these  proceedings  in  order 

to  a l low  the  matter  to  proceed  to  arbi t rat ion.   Save  for  merely 

stat ing  that  the  jur isdict ion  of  th is  Court  was  excluded  by  the 

2 /…

31

5

10

15

20

25



JUDGMENT

arbi trat ion  c lause  binding  on  the  part ies,  the  Blue  Bul ls  d id 

not  in  my  view,  on  the  papers  before  me,  make  out  a  case 

just i fying  that  I ,  in  the  exercise  of  my  discret ion,  should  stay 

these  proceedings.   This  is  so  part icular ly  in  respect  of 

Botha’s  c laim  based  on  the  al legat ion  that  the  September 

2006 agreement contains an inchoate clause.

[42] I  am  accordingly,  part icular ly  as  far  as  Botha’s  c laim  as 

contained  in  prayer  2.1  of  his  not ice  of  mot ion  is  concerned, 

of  the  view  that  no  case  has  been  made  out  for  me  to  stay 

these proceedings and to  al low arbi t rat ion proceedings to  f i rst 

take  place.   I  am  therefor  sat isf ied  that  this  Court  has 

jur isdict ion  to  enterta in  such  cla im.  (As  wi l l  appear  later,  I 

have  come  to  a  di f ferent  conclusion  relat ing  to  referr ing  the 

matter  to  arbi t rat ion  as  far  as  Botha’s  c la im  in  prayer  2.5  of 

his not ice of  mot ion is concerned).

Botha’s  Claim  1  :   Inchoate  Clause  (rendering  the  contract 

void       ab ini t io) .  

[43] I  turn  to  deal  wi th  the  re l ief  sought  by  Botha  in  prayer  2.1  of 

his  not ice  of  mot ion.   I  wi l l  fur ther  refer  thereto  as  c la im  1, 

and  wi l l  refer  to  the  re l ief  he  seeks  in  terms  of  prayer  2.5  of 

his not ice of  mot ion, as cla im 5.
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[44] The  September  2006  contract  of  employment  c learly  states  in 

paragraph  5.1  thereof  that  “ ( t )he  addi t ional  detai led 

condi t ions  val id  for  th is  agreement  wi l l  be  in  accordance  wi th  

the  st ipulat ions  contained  in  the  SARPA  Standard  Players ’  

Agreement,  wi th  the  understanding  that,  in  the  event  that  the 

(Blue  Bul ls) ,  as  a  member  of  SAREO,  is  bound  to  i t ,  this  

agreement  wi l l  be  replaced  by  one  or  more  standard  

agreements  for  the  respect ive  rugby  compet i t ions,  subject  to  

the  condi t ion  that  the  compensat ion  aris ing  from  such  

agreements  may  not,  in  tota l ,  be  less  than  the  compensat ion 

ment ioned in paragraph 1 (of  the September 2006 contract)”.

[45] Clause  5.2  of  the  September  2006  agreement  conf i rms  that 

the  SPC 2007  was  at  the  t ime  of  entering  into  the  September 

2006  agreement  under  negot iat ion  between  SAREO  and 

SARPA.   I t  should  be  noted  that,  wi thout  more,  the  contract 

makes  the  whole  of  the  SPC  2005  appl icable  to  the  part ies 

“subject  to  clauses  1,  2,  3  and  4  of  the  of fer  . . . .   . ”   In  fact , 

the SPC 2005 was annexed as an annexure to the of fer .

[46] Clause  5.3  of  the  September  2006  contract  is  d i f ferent  to 

clause  5.2  in  the  sense  that  i t  s tates  that  “ ( t )he  part ies  agree 

that  once  the  2007SBC  (sic)  has  been  completed  and  signed 

i t  wi l l ,  save  for  the  provis ions  of  c lauses  1,  2,  3  and  4  of  th is  

of fer ,  replace  this  agreement  in  i ts  ent i rety  and  the  Player  
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i r revocably  agrees  to  be  bound  by  the  terms  and  condi t ions 

set out therein. ”

[47] I t  is  apparent  f rom  the  wording  of  c lause  5.3  that  the  part ies 

ant ic ipated  complet ing  and  signing  the  SPC  2007.  Only  once 

that  had  been  done  would  a  new  contract  have  come  into 

existence,  in  ef fect  replacing  the  September  2006  agreement 

wi th  the terms of the SPC 2007, save for clauses 1, 2,  3 and 4 

of  the  September  2006  agreement.   This  new  contract,  as  I 

understand  clause  5.3  of  the  September  2006  agreement, 

would  have  incorporated  al l  the  terms  of  the  SPC  2007 

together  wi th  the  provis ions  of  clauses  1,  2,  3  and  4  of  the 

September 2006 contract.

[48] I t  is  common  cause  between  the  part ies  that  the  SPC  2007 

was  never  completed  and/or  s igned in  respect  of  Botha.   I  am 

of  the  view  that  nei ther  the  SPC  2005  nor  the  SPC  2007, 

merely  by  operat ion  of  law,  could  be  a  binding  employment 

contract  applying  to  al l  and  any  player,  the  moment  the  2005 

CA,  or  as  the  case  may  be,  the  2007  CA,  was  entered  into 

between  SARPA  and  SAREO.   The  SPC  2005  and  the  SPC 

2007  is  an  annexure  or  a  schedule  at tached  to  the  2005  CA 

and  the  2007  CA  respect ively.   The  2005  CA  dictates,  as  I 

said,  that  the  var ious  categor ies  A,  B,  and  C  provinces  were 

compel led  to  contract  and  pay  players  not  less  than  the 
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st ipulated  minimum  monthly  remunerat ion  and  to  do  so  in 

respect  of  at  least  a  st ipulated  minimum  number  of  players 

under  the SPC 2005.   Clear ly,  what  the  2005 CA required  was 

that  the  var ious  provinces  (as  employers)  and  the  var ious 

players  (as  employee’s)  should  complete  the  SPC  2005,  and 

only  once  that  had  been  done  and  the  agreement  signed, 

would  and  could  i t  become  a  binding  agreement  on  the 

part icular  part ies  who  had  completed,  and  signed  such  SPC 

2005 (or  SPC 2007,  as  the  case may be).   By  way  of  example 

only,  the  durat ion  of  the  SPC  2005,  and  the  remunerat ion  an 

employer  would  pay  i ts  employee  were  to  be  f i l led  in. 

Patent ly,  SPC  2005  could  not  by  reason  of  a  col lect ive 

agreement  having  been  concluded  between  SARPA  and 

SAREO,  operate  as  binding  contracts  between  employers  and 

employees  general ly  to  whom  the  terms  of  the  2005  CA 

appl ied.   SPC 2005 only appl ied,  in  my view,  once i t  had been 

completed  and  signed  by  an  employer  province  on  the  one 

hand  and  a  part icular  player  on  the  other  and  then  obviously 

only  to  such  part ies  –  and  not,  as  I  have  said,  to  al l  the 

part ies  bound  by  the  col lect ive  agreement.   I  hold  the  same 

view as far  as i t  re lates to SPC 2007.

[49] As  I  said,  the  Blue  Bul ls  incorporated  the  terms  of  the  SPC 

2005  in  the  of fer  of  September  2006  to  Botha.   By  him 

accept ing  th is  of fer ,  he  also  accepted  the  terms  of  the  SPC 
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2005  as  binding  on  him,  subject  only  to  c lauses  1,  2,  3  and  4 

of  the of fer .

[50] However,  as  far  as  the  SPC 2007  was  concerned,  I  am of  the 

view  that  i ts  terms  would  only  become  appl icable  to,  and 

binding  on  the  part ies  (Botha  and  the  Blue  Bul ls) ,  once  the 

SPC  2007  has  been  completed  and  signed  by  the  Blue  Bul ls 

on  the  one  hand  and  Botha  on  the  other.   This  never 

happened.   I  am  therefore  of  the  view  that  the  terms  and 

condi t ions  of  employment  at  the  moment  st i l l  b inding  on  the 

part ies,  exact ly  as  the  September  2006  offer  f rom  the  Blue 

Bul ls  to  Botha  st ipulates,  are  those  set  out  in  the  2005 

Standard  Player  Contract,  which  was  annexed  to  the  of fer , 

together  wi th  c lauses  1,  2,  3  and  4  of  the  September  2006 

offer  by  the  Blue  Bul ls  to  Botha.   This  conclusion  of  mine 

must  not  be  understood  as  me  also  concluding  that  the  terms 

of  the  2007  CA  do  not  apply  to  these  two  part ies.   By 

operat ion  of  law  they  do,  and  as  such  Botha  is  ent i t led  to 

seek  an  interpretat ion  of  th is  col lect ive  agreement  in  re lat ion 

to  his  r ights  to  terminate  his  employment  contract  wi th  the 

Blue Bul ls.   I  deal  wi th  th is issue later.

[51] I t  was  argued  on  behal f  of  Botha  that  clause  2  of  the 

September  2006  contract  deal t  wi th  bonuses  and  that  such 

bonuses  formed  a  s igni f icant  part  of  a  rugby  player ’s 
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remunerat ion.   Clause  2  of  Botha’s  employment  contract 

ent i t led  him,  in  addi t ion  to  h is  salary,  to  receive  appearance 

bonuses  in  Curr ie  Cup-,  Super  14  semi- f inal-  or  f inal  games. 

He was also  ent i t led to  certa in  fur ther  bonuses in  the  event  of 

him  reaching  a  certain  number  of  games  played  for  the  Blue 

Bul ls  in  the  ABSA  Curr ie  Cup  ser ies,  and/or  the  Super  14 

Series,  respect ively.   Clause  2.4  of  the  September  2006 

agreement provided that:

“The  bonuses  payable  by  the  Province  to  the  

Player  in  terms  of  c lauses  2.2.1  and  2.2.2  above 

shal l  be  determined  through  negot iat ions  between 

the  Province  and  al l  the  Players  prior  to  

commencement  of  each  ABSA  Currie  Cup  and 

Super  14  season,  subject  to  conf i rmat ion  by  the  

Board of  Directors of  the Province.”

[52] I t  is  clear that the contract  does not  i tsel f  f ix  the bonuses.   Mr 

Wall is  accordingly  argued  that  c lause  2.4  was  an  agreement 

to  agree  upon  bonuses  in  the  future  on  an  annual  basis.   He 

further  contended  that  i f  agreement  was  not  reached  in  any 

year  on the bonuses payable to the players,  there were no t ie-

breaking  mechanisms  for  resolving  a  dispute  about  the  level 

of  bonuses.   Mr Wal l is  fur ther  submit ted that,  as remunerat ion 

was  a  fundamental  e lement  of  a  contract  of  employment,  a 
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fai lure  to  agree  on  that  remunerat ion,  or  on  a  def ini t ive 

method  of  determining  i t ,  meant  that  the  contract  was 

def ic ient  and  incomplete.   Therefore,  Botha’s  contract  was 

inchoate,  which  rendered  i t  void  ab  in i t io  on  the  grounds  of 

vagueness in respect of  i ts  mater ia l  terms.

[53] An  agreement  to  agree  in  the  future  on  materia l  terms  of  a 

contract  is  unenforceable  in  the  absence  of  a  deadlock-

breaking  mechanism.   Schutz,  JA  ,  speaking  for  the  Court , 

said  the  fo l lowing  (at  431  G  –H)  in  Premier,  Free  State  and 

Others  v  Fi rechem  Free  State  (Pty)  Limi ted   2000  (4)  SA  411 

(SCA):

“An  agreement  that  the  part ies  wi l l  negot iate  to  

conclude  another  agreement  is  not  enforceable, 

because  of  the  absolute  discret ion  vested  in  the  

part ies to agree or d isagree.”

[54] Mr Wall is  referred me to  what  Ponnan,  AJA   said  (at  paragraph 

[70],  page  211  E-F)  in  Southernport  Developments  (Pty) 

Limi ted  v  Transnet  Ltd   2005  (2)  SA  202  (SCA),  where  the 

case deal t  wi th  an  undertaking  to  agree on certain  issues in  a 

lease  where  the  matter  was  to  be  submit ted  to  arbi t rat ion  i f 

the part ies fai led to reach agreement:
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“…..  what  elevates  th is  agreement  to  a  legal ly  

enforceable  one  and  dist inguishes  i t  f rom  an 

agreement  to  agree  is  the  dispute  resolut ion 

mechanism  to  which  the  part ies  have  bound 

themselves.   The  express  undertaking  to  negot iate  

in good fa i th in th is case is not  an isolated edi f ice.

I t  is  l inked  to  a  provis ion  that  the  part ies,  in  the 

event  of  their  fa i lure  to  reach agreement,  wi l l  refer  

such  dispute  to  an  arbi t rator  whose  decis ion  wi l l  

be  f inal  and  binding.   The  f inal  and  binding  nature 

of  the  arbi t rator ’s  decis ion  renders  certa in  and 

enforceable,  what  would  otherwise  have  been  an 

unenforceable prel iminary agreement. ”

[55] Mr  Wal l is  contended  that  in  the  present  case  there  was  no 

such  t ie-breaking  mechanism  and  therefore  the  contract  was 

dependant  upon the future agreement of  the part ies in respect 

of  one  of  i ts  most  basic  terms,  namely  remunerat ion. 

Therefore  he  submit ted  that  the  agreement  was 

unenforceable.   

[56] I  am,  however,  not  persuaded  that  no  such  t ie-breaking 

mechanism  exists  in  Botha’s  employment  contract.   I  have 

al ready  concluded  that  the  terms  of  the  contract  between 
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Botha and the Blue Bul ls  are those contained in  both the of fer 

of  September  2006  by  the  Blue  Bul ls  to  Botha  and  the  terms 

and  condi t ions  set  out  in  the  SPC  2005  (as  they  were 

expressly  incorporated  in  the  of fer ,  and  in  fact ,  as  I  said, 

at tached  thereto).   The  SPC  2005  contains,  in  c lause  24 

thereof,  a very c lear dispute resolut ion st ipulat ion.   I t

        reads as fo l lows:

“24.   Disputes

24.1 Any  dispute  between  the  Player  and  the 

Province  involv ing  the  interpretat ion,  

appl icat ion  or  implementat ion  of  this  

agreement,  or  of  any  employment  law,  or  any 

other  d ispute  aris ing  out  of  the  employment  

of  the  Player  by  the  Province  or  

determinat ion  of  such  employment  shal l  

unless  otherwise  resolved  amongst  the 

part ies  to  the  dispute,  be  referred  to  and 

determined  by  f inal  and  binding  arbi t rat ion  in  

terms of this clause.

 

                        24.2  Any  party  to  th is  agreement  may  demand 

that  a  dispute  be  determined in  terms  of  sub-

clause 24.1 by wr i t ten not ice given to the 
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                               other party.

        24.3 The dispute shal l  be submit ted to –

24.3.1 ……

24.3.2 An  attorney  or  advocate  of  the 

High  Court  wi th  background  in 

sports  law  i f  the  dispute  is  

pr imari ly  one  concerning 

promotional  act ivi t ies,  other 

employment,  or  is  of  a  more 

technical  nature;  or

24.3.3 An  audi tor  i f  the  dispute  is 

pr imari ly  one  concerning  f inance 

and/or tax.

24.4 …

24.5 The  arbi t rator  shal l  be  ent i t led  to  make 

any  appropr iate  award  which  wi l l  give 

ef fect  to  the  provis ions  of  th is 

agreement,  any  agreement  between  the  

Province  and  the  Player,  or  any  other 

employment  law,  as  wel l  as  ru le  on  the  

procedures appl icable to  the hear ing.

24.6 The  part ies  agree  that  the  decision  of  

the  arbi t rator  shal l  be  f inal  and  binding 

upon the part ies.
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……. 

…….

……. . ”

[57] Qui te  c learly  the  part ies  have  bound  themselves  to  th is 

dispute  resolut ion  mechanism.   In  the  event  of  the  part ies  not 

agreeing  on  the  bonuses  to  be  determined  through 

negot iat ions,  they  are  bound  by  the  dispute  resolut ion 

procedures contained in c lause 24 of the SPC 2005.

[58] As  I  have  said,  i t  is  common  cause  between  the  part ies  that 

they  are  al l  part ies  to,  and  bound  by  such  col lect ive 

agreements  as  are from t ime to  t ime reached between SARPU 

and  SAREO  on  behal f  of  their  members.   Accordingly,  both 

the  2005  CA  and  the  2007  CA  was  for  i ts  durat ion  by  law 

binding  on  both  Botha  and  the  Blue  Bul ls.   Both  these 

col lect ive  agreeements  contain  compulsory  arbi t rat ion 

clauses,  compel l ing  the  part ies  to  refer  to  arbi t rat ion  any 

dispute  ar ising  out  of  the  interpretat ion,  appl icat ion  or 

implementat ion  of  the  col lect ive  agreement,  or  any  dispute 

aris ing out  of  the employment  of  a p layer  by a province.   Such 

arbi t rat ion  shal l  determine  the  dispute  in  fu l l  and  be  binding 

on  the  part ies.   Both  the  SPC  2005  as  wel l  as  the  2005  CA 

and the 2007 CA contain clear and express procedures for  the 

submission of  such disputes to arbi t rat ion.
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[59] I  am  therefore  of  the  view  that  th is  ground  on  which  Botha 

rel ies,  namely  that  the  agreement  is  inchoate,  should  fa i l .   I f 

agreement  can  on  any  occasion  not  be  reached  between  the 

province  and  the  concerned  players  ( in  th is  case,  between 

Botha and the Blue Bul ls)  on the bonuses payable  by the Blue 

Bul ls to Botha,  Botha’s contract  of  employment,  as wel l  as the 

col lect ive  agreements  binding  on  the  part ies  at  al l  the 

relevant  t imes  herein,  contain  a  c lear  mechanism  whereby 

such  dispute  shal l  be  resolved.   The  f inal  and  binding  nature 

of  the  arbi t rator’s  decis ion  wi l l  render  certa in  and enforceable 

what  would otherwise  have been an unenforceable prel iminary 

agreement.

        Claim  5  :  Col lect ive  Agreement  (Ent i t lement  to  cancel  on 

not ice)

[60] I  turn to  deal  wi th  the  only  other  remaining cla im in  respect  of 

which  Botha  seeks  an  order  form  this  Court .   This  re l ief  is 

premised  on  the  proposi t ion  that,  in  terms  of  clause  2.1.2  of 

the  2007  CA,  Botha  should  be  regarded  as  a  free  agent  and 

ent i t led  to  terminate  his  employment  wi th  the  Blue  Bul ls  on  7 

days  not ice to the Blue Bul ls.   
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[61] Mr  Mari tz  argued  on  behal f  of  the  Blue  Bul ls  that  Sect ion  24 

of  the  LRA  has  appl icat ion  herein  as  i t  involved  a  dispute 

about  the  interpretat ion  or  appl icat ion  of  a  col lect ive 

agreement.   He  therefore  contended  that  this  Court 

accordingly  did  not  have  jur isdict ion  to  adjudicate  the  dispute 

relat ing  to  th is  part  of  Botha’s  c la im.   In  support  of  h is 

argument that  the Court  has no jur isdict ion to hear  this  part  of 

Botha’s  c la im,  I  was  referred to  what  Myburgh,  JP   (as  he then 

was)  had  to  say  on  th is  issue  in  South  Afr ican  Motor  Industry 

Employers’  Associat ion  and  Another  v  NUMSA  and  Others 

[1997] 9 BLLR 1157 (LAC) at  page 1160 D and further:

“The scheme of  sect ion 24  is  to  compel  the part ies 

to  a  col lect ive  agreement  to  resolve  a  dispute 

about  the  interpretat ion  or  appl icat ion  of  the  

col lect ive  agreement  by  conci l iat ion,  and  i f  that  

fa i ls ,  by  arbi t rat ion,  e i ther  in  terms  of  an  agreed 

procedure  or,  in  the  absence  of  an  agreed 

procedure,  by the Commission.  In terms of sect ion  

157(5),  ‘ [e ]xcept  as provided in Sect ion 158(2),  the  

Labour  Court  does  not  have  jur isdict ion  to  

adjudicate  an  unresolved  dispute  i f  the  Act  

requires  that  the  dispute  be  resolved  through 

arbi t rat ion’.   Sect ion 138(2) provides:
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‘ I f  at  any  stage  after  a  dispute  has  been 

referred  to  the  Labour  Court ,  i t  becomes 

apparent  that  the  dispute  ought  to  have  been 

referred to  arbi t rat ion, the Court  may – 

(a) stay  the  proceedings  and  refer  the 

dispute to arbi t rat ion;   or

(b) wi th  the  consent  of  the  part ies  and  i f  i t  

is  expedient  to  do  so,  cont inue  wi th  the 

proceedings wi th  the Court  si t t ing as an 

arbi t rator,  in  which  case  the  Court  may 

only  make  any  order  that  a 

commissioner  or  arbi t rator  would  have 

been ent i t led to  make. ’”

Myburgh,  JP   cont inued (at  page 1160H) to state;

“ I t  fo l lows  that  the  Labour  Court  did  not  have 

jur isdict ion to interpret the main and administrat ive 

agreements  and  accordingly  i t  had  no  power  to  

grant  the  declaratory  order  sought  by  the  

bargaining counci l .

The  rel ief  sought  by  the  employers’  organisat ions 

in  paragraph  3  of  the  counter  appl icat ion  required 

an  interpretat ion  of  the  main  and  administrat ive  
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agreements,  a  task  which  was the  sole  preserve of  

the  Commission.   The  Labour  Court  had  no 

jur isdict ion to do so.

Except  as  provided  for  by  sect ion  158(2),  the 

Labour  Court  cannot  assume,  nor  can  the  part ies  

by  agreement  confer,  jur isdict ion  on  the  Labour  

Court  to  determine  a  dispute  which  fal ls  to  be 

resolved  by  the  Commission  by  conci l iat ion  or 

arbi t rat ion.

[62] In  Denel  Informat ics  Staff  Associat ion  &  Another  v  Denel 

Informat ics  (Pty)  Ltd   (1999)  20  ILJ  137  (LC)  Basson,  J    (at 

page 139,  paragraph [13]  & [14])  said:

                        “ [13]  Further,  i f  the  dispute  is  about  a  col lect ive  

agreement  (as  was  argued  on  behal f  of  the  

appl icants),  s  24  of  the  Act  appl ies.   Sect ion 

24(2)  st ipulates  that  where  there  is  a  dispute  

about  the  interpretat ion  or  the  appl icat ion  of  a  

col lect ive  agreement,  any  party  of  the  dispute  

may  refer  such  dispute,  in  wr i t ing,  to  the  CCMA 

or  otherwise  deal  wi th  the  dispute  in  terms  of  the  

procedures provided for  in  an operat ive col lect ive  

agreement  which  must  include  conci l iat ion  and 
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arbi t rat ion  procedures  ( in  terms  of  s  24(1)  of  the  

Act) .  In  the  case  where  such  dispute  remains 

unresolved,  any  party  to  the  dispute  may  request  

that  the  dispute  be  resolved  through  arbi t rat ion 

( in terms of s 24(5) of  the Act) .

                          [14]  Once again,  i t  is  c lear  that  the Labour Court  

does  not  acquire  jur isdict ion  in  terms  of  the  Act 

to  adjudicate  a  dispute  concerning  the 

interpretat ion  or  the  appl icat ion  of  a  col lect ive  

agreement  as  such  dispute  must  be  resolved  by  

way  of  arbi t rat ion.   I t  is  thus  not  a  matter  to  be 

determined by the Labour Court ”.  

[63]  I t  is  also  useful  to  consider  how  the  High  Court  approached 

th is  jur isdict ional  issue when i t  was raised before i t  in  Ampofo 

v  MEC  Educat ion,  Arts,  Cul ture,  Sports  and  Recreat ion, 

Northern  Province,  and Another   2002 (2)  SA 215 (TPD).  A  fu l l 

bench  of  the  TPD (Ngoepe  JP,  Hussain  J        et       Basson  J      )  stated 

the fo l lowing (at  pages 230 – 231, paras. [40]  – [47]) :

                        “Rel iance on a col lect ive agreement

                       [40] The appl icants also rel ied for  their  content ion  

that  they  were  permanent  employees  of  the 

department  on  the  provis ions  of  a  col lect ive 

agreement  emanat ing  from  the  Educat ion  Labour  
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Relat ions  Counci l ,  ent i t led  Resolut ion  6  of  1998 

(Resolut ion  6)  and  which  was  attached  to  the 

papers.   …………… . 

                        The appl icants  contend that  properly  interpreted  

and  appl ied,  the  resolut ion  has  converted  the 

appl icants’  status  from  temporary  to  permanent  

employees.   This  is  d isputed  by  the  department.  

The  lat ter  argues  that  the  clause  ‘who  meets  the 

requirements  for  appointment ’  mi l i tates  against  

automatic  permanent  appointment;  i t  impl ies  that  

the  department  st i l l  has  to  consider  each 

appl icant  to  ensure  that  such  person  meets  the  

requirements.   Moreover,  the  ‘requirements ’  are 

not  st ipulated.

                        [41] I t  is  common cause between the part ies that  

Resolut ion  6  is  indeed  a  col lect ive  agreement  as  

def ined  in  s  213  of  the  Labour  Relat ions  Act  66  

of  1995  ( the  LRA).   Against  this  background,  the 

Department  has  argued  in  l imine  that  the  High 

Court  has  no  jur isdict ion  to  decide  a  dispute  on 

the  interpretat ion  or  appl icat ion  of  a  col lect ive  

agreement  such  as  Resolut ion  6  as  such  a  

dispute fal ls  to  be determined by the fora created 

in terms of the LRA.

                        [42] Sect ion 157(1) of  the LRA states that
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                        ‘subject  to the Const i tut ion and s 173 and except  

where  [ the  LRA]  provides  otherwise  the  Labour  

Court  has  exclusive  jur isdict ion  in  respect  of  al l  

matters that elsewhere in  terms of [ the LRA] or  in  

terms  of  any  other  law  are  to  be  determined  by 

the Labour Court ’    

                        [43]  In  terms of  s  24 of  the LRA,  a  dispute about  

the  interpretat ion  or  appl icat ion  of  a  col lect ive  

agreement  is  a  matter  that  may  be  referred  to 

arbi t rat ion  by  a  party  who  wants  to  enforce  i t .  

The  fact  that  arbi t rat ion  is  required  for  such  a  

dispute  ousts  the  jur isdict ion  of  the  Labour  Court 

(s  157(5)  of  the  LRA).   This  despi te  the  fact  that  

the  Labour  Court  has  author i ty,  inherent  powers  

and  standing  in  re lat ion  to  matters  under  i ts  

jur isdict ion,  equal  to  that  which  a  High  Court  has  

in  relat ion  to  matters  wi th in  i ts  jur isdict ion  (s  

151(2)  of  the  LRA  read  together  wi th  s  166(e)  of  

the  Const i tut ion  of  the  Republ ic  of  South  Afr ica 

Act 108 of 1996).

                        [44]  The Commission  for  Conci l iat ion,  Mediat ion  

and  Arbi t rat ion  ( the  CCMA)  deals  wi th  disputes 

referred  to  arbi t rat ion  under  i ts  auspices.   The  

Labour  Court  and  the  CCMA  are  therefore  the 

separate  fora  created  by  the  LRA for  the  purpose  
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of  deal ing  wi th  labour  law  disputes.   Where,  

therefore,  the LRA provides for  dispute resolut ion 

by  way  of  arbi t rat ion,  such  as  in  terms  of  s  24  of 

the  LRA,  resort  to  the  ordinary  courts  of  law  for  

dispute  resolut ion  is  excluded.   There  is  thus  no 

meri t  in  the  argument  presented  on  behal f  of  the  

appl icants  that  the  jur isdict ion  of  the  High  Court  

should  not  be  ousted  in  favour  of  a  mere  

administrat ive  tr ibunal .   Such  process  of  

arbi t rat ion  is  sanct ioned  by  s  34  of  the  

Const i tut ion.   Moreover,  the  purpose  of  the  LRA 

is  to  make  provision  for  the  expedi t ious 

resolut ion  of  labour  d isputes  through  a  simple  

and  inexpensive  procedure  of  arbi t rat ion,  

preceded  by  conci l iat ion  (s  1  (d)  ( iv)  and  ss 

135(2),  136(b) and 138(7) of  the LRA).

                        [45] Furthermore the Labour Court ,  in terms of i ts  

exclusive  jur isdict ion,  is  the  reviewing  Court  of  

al l  arbi t rat ion  proceedings  when  arbi t rat ion  is  

conducted  under  the  LRA  in  respect  of  any 

dispute  that  may  be  referred  to  arbi t rat ion  in  

terms  of  the  LRA,  regardless  of  the  fact  whether 

arbi t rat ion is  under  the LRA or  the Arbi t rat ion Act  

42  of  1965  (s  145,  s  146  and  s  157(3)  of  the  

LRA).
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                        [46]  The  resul t  is  that  the  LRA  has  created  a  

separate  and  special ised  set  of  fora  in  terms  of  

which  labour  disputes  are  resolved.   Further,  the 

procedures  and  remedies  under  the  LRA  are  in  

subst i tut ion  of  and  not  in  addi t ion  to  the  common 

law  ones  avai lable  in  the  High  Court  

( Independent  Municipal  and  Al l ied  Trade  Union  v  

Northern  Pretor ia  Metropol i tan  Substructure  and 

Others   1991 (2) SA 234 (T)) .

                        [47] The dispute between the part ies is  about the 

interpretat ion  and  appl icat ion  of  c lause  3.8  of  

Resolut ion  6,  which  is  a  col lect ive  agreement  as  

contemplated  in  s  24  of  the  LRA;  Resolut ion  6  

impacts  on  the  status  of  the  appl icants  as 

employees.   For  the  reasons  discussed  above,  

such  dispute  fa l ls  to  be  determined,  in  terms  of  

the  express  provisions  of  the  sect ion,  by  the  

separate  fora  created  for  th is  purpose  by  the 

LRA.   This  Court  therefore  has  no  jur isdict ion  to 

hear  the  dispute  about  the  interpretat ion  or  

appl icat ion  of  c lause  3.8  of  Resolut ion  6.   I t  is  

not  for  th is  Court  to  enforce  the  resolut ion.  The  

point  in  l imine  raised  by  the  department  must  

accordingly be upheld. ”
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[64]   Mr  Mari tz  f i led  supplementary  heads  of  argument.   Therein, 

wi thout  abandoning  the  jur isdict ional  point  ra ised  by  the  Blue 

Bul ls,  he  advanced  an  al ternat ive  argument  as  to  what  the 

court ’s  approach should be,  in  the event  of  i t  embarking on an 

interpretat ion  of  the  relevant  clauses  of  the  2007  CA.   As  a 

resul t  of  the  conclusion  I  reached  in  respect  of  th is  part  of 

Botha’s  c la im,  i t  is  not  necessary  to  deal  wi th  th is  part  of  Mr 

Mari tz ’s argument at  a l l .   

[65]  I ,  af ter  the hearing of  argument,  requested Mr Wall is  to  submit 

supplementary  heads  of  argument  in  respect  of  the 

jur isdict ional  point  ra ised by the  Blue  Bul ls,  and argued by Mr 

Mari tz  dur ing  the  hear ing  of  th is  matter.   As  I  understood  Mr 

Wall is ’  argument,  i t  is  that  the  dispute  between  the  part ies 

herein  is  whether  Botha’s  employment  contract  is  b inding 

upon  him.   He  further  argued  that  this  d ispute  comes  before 

me  in  terms  of  the  jur isdict ion  conferred  upon  this  court  in 

terms  of  sect ion  77(3)  of  the  Basic  Condi t ions  of  Employment 

Act,  75  of  1997  (“ the  BCEA”).   The  BCEA  does  not  require, 

argued  Mr  Wal l is ,  that  a  dispute  such  as  this  one  (whether 

Botha’s  employment  contract  is  binding  on  him)  be  referred  to 

arbi t rat ion.   Mr  Wal l is  fur ther  suggested  that  the  c laim  of  the 

Blue  Bul ls  that  the  dispute  must  be  referred  to  arbi t rat ion  is 

based upon the arbi t rat ion clause 9 contained in  the 2007 CA. 

He  repeated  his  argument  that  such  an  arbi t rat ion  agreement 
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did  not  oust  the  jur isdict ion  of  this  court  and  that  therefore, 

clause  9  of  the  2007  CA  did  not  oust  the  jur isdict ion  of  th is 

court  in terms of sect ion 77(3) of  the BCEA.

[66]  Mr Wall is fur ther urged upon me to consider the fact  that  when 

sect ions  157(5)  and  158(2)  of  the  LRA  were  enacted,  this 

court  did  not  have  the  jur isdict ion  that  is  being  invoked  in  the 

present  case  in  terms  of  sect ion  77(3)  of  the  BCEA.   He 

accordingly suggested that  i t  was necessary to  construe these 

provis ions  in  the  l ight  of  the  addi t ional  jur isdict ion  now 

conferred  upon this  court  by  the  BCEA.   When that  was  done, 

the  focus  according  to  Mr  Wall is  must  rest  upon  the  quest ion 

of  whether  the  present  d ispute  is  one  that  “ought”  to  have 

been  referred  to  arbi t rat ion.   Mr  Wal l is  submit ted  that  the 

ordinary meaning  of  the word  “ought”  according to  the  Shorter 

Oxford  Engl ish  Dict ionary,  6 t h  ed.,  p2036,  is  to  be  under  a 

duty  or  obl igat ion.   He  submit ted  fur ther  that  a  person  bound 

by  an  arbi t rat ion  agreement  is  not  under  a  duty  or  obl igat ion 

to  refer  a  matter  to  arbi t rat ion.   They  are  ent i t led  to  do  so  i f 

they  so  wish  but  they  are  only  obl iged  to  do  so  i f  a  court 

before  which  they  br ing  their  d ispute  for  resolut ion  stays  the 

proceedings and di rects that  they proceed to arbi t rat ion.

[67]   The  l ine  of  argument  adopted  by  Mr  Wall is  is  premised  on  the 

basis  that,  i f  Botha  had,  for  instance,  brought  these 
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proceedings  in  the  High  Court ,  as  he  is  ent i t led  to  do,  the 

invocat ion  of  the  arbi t rat ion  c lause  in  the  2007  CA  could  and 

would  have  been  met  by  the  content ion  that  i t  was  not 

appropriate  to  stay  the  proceedings  wi th  a  view to  arbi t rat ion. 

Mr  Wall is  submit ted  that,  as  the  jur isdict ion  of  th is  Court  was 

concurrent  wi th  that  of  the  High  Court ,  i t  has  precisely  the 

same  power.   Accordingly,  he  argued,  that  before  a  Court 

reached  the  al ternat ives  in  subparagraphs  (a)  and  (b)  of 

sect ion  157(2)  of  the  LRA,  i t  must  decide  whether  the  dispute 

is  one  that  “ought”  to  have  been  referred  to  arbi t rat ion.  In 

other  words,  so  he  submit ted,  i t  must  decide  whether  the 

dispute is such that the arbi t rat ion clause should be enforced.

     

[68]  This  l ine  of  argument,  as  raised  by  Mr  Wall is ,  may  in  my  view 

be  appl icable  to  a  s i tuat ion  where  the  part ies  have  entered 

into  an  agreement  contain ing  an  arbi t rat ion  c lause  and,  as 

happened  herein,  the  one  party  approaches  a  Court ,  rather 

than  to  refer  the  matter  to  arbi t rat ion,  as  dictated  by  the 

agreement  between  the  part ies.  I  have  deal t  wi th  that 

si tuat ion as i t  re lates to the quest ion whether  the Court ,  in the 

exercise  of  i ts  d iscret ion,  should  stay  the  proceedings  to 

al low  arbi t rat ion  to  take  place.  The  issue  now  under 

considerat ion herein  is  in my view a total ly d i f ferent  one.   I t  is 

indeed whether  the matter  “ought”  to  be  referred to  arbi t rat ion 

in  the  sense  that  a  party  is  under  a  duty  or  obl igat ion  to  do 
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so.   I  understood  Mr  Wall is  to  suggest  sect ion  24  of  the  LRA 

does  not  f ind  appl icat ion  herein  as  Botha’s  appl icat ion  had 

been  referred  to  this  Court  in  terms  of  Sect ion  77(3)  of  the 

BCEA. This sect ion reads as fo l lows:

“The  Labour  Court  has  concurrent  jur isdict ion  wi th  

the  Civ i l  Courts  to  hear  and  determine  any  matter  

concerning  a  contract  of  employment,  i r respect ive 

of  whether  any  basic  condi t ion  of  employment 

const i tutes a term of that contract.”

[69] As  Mr  Maritz  pointed  out,  Botha’s  claim  5  concerns  his  purported 

entitlement, in terms of clause 2.1.2 of the 2007 CA, to be regarded as a 

free agent, and therefore entitled to give the Blue Bulls 7 days notice of his 

intention to terminate his employment.  Botha further alleges that clause 2.2 

of the 2007 CA applies to the termination clause contained in his contract of 

employment  with  the  Blue  Bulls.   Botha  expressly  asks  that  this  Court 

should  find  that  clauses  2.1.2  and/or  2.2  of  the  2007  CA  should  find 

application in relation to his employment with  the Blue Bulls. Mr Maritz, 

therefore, argued that the relief sought by Botha is to declare that Botha is a 

free agent (as provided for in clause 2.1.2 of the 2007 CA) and that Botha is 

entitled to cancel his contract of employment either in terms of clause 2.1.2 

of the 2007 CA or in terms of section 37(1)(c)(i) of the BCEA.  Mr Maritz 

also  contended  that  this  was  not  relief  claimed  based  on  a  contract  of 

employment  as  contemplated  in  Section  77(3)  of  the  BCEA,  but  on  a 
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collective agreement as defined in Section 213 of the LRA.  He therefore 

persisted  with  his  argument  that  this  Court  did  not  have  jurisdiction  to 

consider the relief sought as it hinged on Botha’s interpretation of clauses 

2.1.2 and 2.2 of the 2007 CA.  The Blue Bulls, in its answering affidavit, 

expressly  contended  for  a  di f ferent  interpretat ion  of  clause  2.2 

of  the  2007  CA than  the  one  that  Botha  urges  upon  the  Court 

to arr ive at .   

[70] Mr  Wall is ,  in  addi t ion  at tempted  to  persuade  me  that,  in 

real i ty,  there  was  no  dispute  as  to  the  pla in  meaning  of  the 

language  in  clause  2  of  the  2007  CA,  and  as  such,  there  was 

nothing  that  could  be  the  subject  of  arbi t rat ion  proceedings. 

He  referred  me  to  what  Didcott ,  J   said  (at  304  E  –  G)  in 

Parekh  v  Shah  Jehan  Cinemas  (Pty)  L imi ted  and  Others 

(supra):

“Arbi t rat ion  is  a  method  for  resolv ing  disputes.  

That  a lone  is  i ts  object  and  i ts  just i f icat ion.   A  

disputed  claim  is  sent  to  arbi t rat ion  so  that  the 

dispute  which  i t  involves  may  be  determined.   No 

purpose  can  be  served,  on  the  other  hand,  by 

arbi t rat ion  on  an  undisputed  claim.   There  is  

nothing then for  the arbi t rator  to  decide.   He is  not  

needed,  for  instance  for  a  judgment  by  consent  or 

defaul t .   Al l  th is  is  so  obvious  that  i t  does  not  
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surpr ise  one  to  f ind  author i ty  for  the  proposi t ion  

that  a  dispute  must  exist  before  any  quest ion  of  

arbi t rat ion can ar ise.”

 

[71] Clearly,  a  d ispute  al leged by  a  party  must  be  genuine  and not 

merely  one  al leged  by  a  party  to  exist .   Botha’s  September 

2006  contract,  as  wel l  as  the  2007  CA,  are  in  my  view  not 

models  of  c lar i ty.    I t  is  apparent  that,  at  least  s ince  the  2005 

CA,  the  bargaining  part ies  at tempted  to  standardise  al l  the 

employment  contracts  of  players  employed  by  the  var ious 

provinces.   I t  is  especial ly  clear  that  certain  minimum 

condi t ions  of  employment  were  agreed  on  at  central 

bargaining level  between the part ies.   I t  is  noted that the 2005 

CA contains no clause such as c lause 2 of  the 2007 CA. 

 [72] As  I  said,  when  the  Blue  Bul ls  of fered  to  employ  Botha  in 

September  2006,  i t  expressly  included  al l  the  terms  and 

condi t ions  contained  in  the  SPC 2005  in  i ts  of fer ,  in  addi t ion, 

and  subject  to,  clauses  1,  2,  3  and  4  of  i ts  of fer .   (One 

wonders why in  th is  case the employer  d id  not  s imply take the 

exist ing  SPC  2005  and  amended  i t  by  the  inclusion,  for 

example,  of  clauses  1,  2,  3  and  4  of  the  of fer  which  the  Blue 

Bul ls  made  to  Botha,  p lus  whatever  e lse  i t  wanted  to  have  as 

addi t ional  terms  not  covered  by  the  SPC  2005.   Having  done 

so,  i t  could  have  presented  a  properly  completed  SPC  2005, 
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as  amended,  to  Botha,  in  order  to  record  special 

ci rcumstances  for  his  considerat ion,  and  i f  he  accepted  i t ,  for 

his signature).  

[73] I t  is  equal ly  c lear  f rom  the  of fer  made  by  the  Blue  Bul ls  to 

Botha  in  September  2006  that  the  Blue  Bul ls  intended  the 

terms  of  the  SPC  2007  to  become  appl icable  to  i ts 

relat ionship  wi th  Botha,  once  the  SPC  2007  had  been 

central ly  bargained  on  and  agreed  to.   The  part ies  did, 

however,  as  I  have  ear l ier  said,  expressly  agree  that  only 

once  the  SPC  2007  had  been  completed  and  signed  by  them 

would  i t  replace  the  September  2006  agreement  wi th  the 

except ion  of  c lauses  1,  2,  3  and  4  thereof.   Herein,  in  my 

view,  l ies  the  very  essence  of  the  quest ion  to  be  determined 

herein.   The  2005  CA  refers  in  the  heading  to  c lause  3  to  a 

“Standard  Players  Contract  2005 ” .   “Standard  Players 

Contract”  is  nowhere  def ined in the 2005 CA.  Annexure “A”  to 

the  2005  CA is  speci f ical ly  headed  “Standard  Player  Contract  

2005 ” .   Notably,  the 2007 CA no longer  has a speci f ic  heading 

in  which  reference  is  made  to  the  “Standard  Players 

Contract” .   Clause 2.1 of  the 2007 CA states:  

“2.1 A Province may contract  a Player –

2.1.1 on  the  terms  set  out  in  this  agreement  

and in the form of Schedule 1;   ….”
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It  is  not iceable  that  provinces  may  contract  p layers  “ in  the 

form of  Schedule 1”  –  not  “on the terms contained in  Schedule 

1”.   Why  were  these  speci f ic  words  chosen?   What  d id  the 

part ies  mean  by  the  words  “ in  the  form of  Schedule  1?”    Is  a 

contract  one  “ in  the  form  of  Schedule  1”  i f  i t  contains 

addi t ions  to  Schedule  1  to  the  2007  CA such  as  clauses  1,  2, 

3  and 4  of  the  of fer ,  as  intended by  the  Blue  Bul ls?   Does the 

addi t ion  of  these  addi t ional  c lauses  to  Schedule  1  make  i t  a 

contract  “on  any other  basis”  as  per  c lause  2.1.2.  of  the  2007 

CA?   Notably,  c lause  2.2  of  the  2007  CA  states  “Any  term  in 

any  contract  other  than  the  Standard  Player  Contract  …  .” 

Why  does  i t  not  refer  to  “Any  term  in  any  contract  other  than 

one in  the  form of  Schedule  1”?   Al l  these quest ions  wi l l  have 

to  be  resolved  in  arr iving  at  a  proper  interpretat ion  and 

appl icat ion of  the 2007 CA.

[74] The  Blue  Bul ls  contend,  in  paragraph  110.4  of  Van  Graan’s 

answering  af f idavi t ,  that  on  a  proper  interpretat ion  of  clause 

2.2  (of  the  2007  CA),  “ the  reference  to  ‘ the  standard  player 

contract ’  was  intended  to  include  an  exist ing  f ixed- term 

contract  in  respect  of  which,  up  to  that  point ,  a l l  of  the  terms 

contained  in  the  Standard  Player  Contract  2005  to  the 

col lect ive  agreement  2005 were  appl icable  and binding”.   As  I 

understand this proposi t ion, the Blue Bul ls contend that
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        Botha’s  contract  of  employment  is  one which  conforms to  the 

SPC  2005,  and  therefore  that  i t  is  not  an  agreement  “other 

than  the  Standard  Player  Contract”  or ,  for  that  matter,  that  i t 

is  not  a  agreement  contracted  between  a  province  and  a 

player  “on  any  other  basis”  than  the  form  of  Schedule  1  or  of 

the Standard Player  Contract.

[75] Botha,  in  his  replying  af f idavi t  (paragraph  139),  states  that 

the  interpretat ive  content ion  advanced  by  the  Blue  Bul ls  in 

paragraph  110.4  of  i ts  answering  af f idavi t  was  pla in ly 

incorrect.   He  further  contended  that  the  Standard  Player 

Contract  referred  to  in  clause  2.2  of  the  2007  CA  was 

mani fest ly  the  one  attached  to  the  2007  CA  as  Schedule  1, 

namely SPC 2007.   There can be no doubt  that  the part ies are 

in ser ious dispute on the interpretat ion of  the 2007 CA.

[76]  As I  have concluded that th is Court  does not  have jur isdict ion

        to  interpret the col lect ive agreement entered into between the

        part ies  in  2007,  I  do  not  intend doing  so.   I  do,  however ,  feel 

i t  appropr iate  to  say  th is  much part icularly  as  i t  has  a  bear ing 

on  the  quest ion  whether  there  is  an  arbi t rable  dispute 

between  the  part ies.   Clear ly,  the  Blue  Bul ls  intended  i ts 

agreement  wi th  Botha,  wi th  the  except ion  of  the  inclusion  of 

clauses  1,  2,  3  and  4  of  i ts  September  2006  offer ,  to  accord 
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ful ly  wi th  both  the  SPC  2005  and  the  SPC  2007.   As  I  am  of 

the view that  the appl icable agreement between the Blue 

        Bul ls and Botha could be descr ibed as consist ing of  the terms 

and  condi t ions  contained  in  the  2005  Standard  Player 

Contract  p lus  the  contents  of  c lauses  1,  2,  3  and  4  of  the 

September  2006  offer ,  can  th is  be  construed  that  the  Blue 

Bul ls  contracted  Botha  “ in  the  form  of  Schedule  1”  (at tached 

to  the  2007  CA)?   As  I  said,  the  contract ing  part ies  did  not 

require  the  employer/employee  part ies  to  contract  “ in  the 

terms  of”  but  “ in  the  form of”  Schedule  1.   Clear ly,  Botha  was 

aware that the Blue Bul ls intended the SPC 2007 to also apply 

to  his  employment,  once  they  had  signed  i t .   Had  the  Blue 

Bul ls  presented  Botha  wi th  such  SPC  2007,  incorporat ing 

clauses  1,  2,  3  and  4  of  the  September  2006  offer ,  could  i t 

then  be  construed  that  they  had  contracted  “ in  the  form  of 

Schedule  1”?   Or  would  that  amount  to  them  having 

contracted  “on  any  other  basis” ,  s imply  because  of  the 

addi t ion  of  these  clauses  1,  2,  3  and  4  from the  or ig inal  of fer 

into  the  terms  of  a  contract  otherwise  fu l ly  compl iant  wi th  the 

form of Schedule 1 to  the 2007 CA? 

[77] Whatever  the  answers  to  these  quest ions  may  be,  qui te 

clear ly  a  dispute  exists  between  the  part ies  about  the 

interpretat ion  or  appl icat ion  of  a  col lect ive  agreement,  in  this 

case  the  interpretat ion  of  c lause  2  of  the  2007  CA.   This  is  a 
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dispute  as  is  contemplated  in  sect ion  24  of  the  LRA,  which 

di rects  that  such  a  dispute  must  be  resolved  f i rst  through 

conci l iat ion,  and,  i f  the  dispute  remains  unresolved,  then  to 

resolve  i t  through  arbi t rat ion.   In  th is  respect,  Botha  is under a 

duty or obligation to first refer the dispute to conciliation, and if the dispute 

remains unresolved,  to arbitration. He  “ought”  to  refer  the  dispute 

about  the  interpretat ion  or  appl icat ion  of  the  2007  CA  to 

arbi t rat ion.   I  am  accordingly  of  the  view  that  th is  Court  has 

no  jur isdict ion  to  interpret  the  col lect ive  agreement  entered 

into  between  the  part ies  in  2007.   I  accordingly  do  not  have 

the  power  to  grant  the  re l ief  sought  by  Botha  under  c laim  5. 

The  interpretat ion  of  a  col lect ive  agreement  is  the  sole 

preserve  of  the  CCMA and th is  Court  has  no  jur isdict ion  to  do 

so.  In  terms  of  Sect ion  158(2)  of  the  LRA,  I  may  stay  the 

proceedings  and  refer  the  dispute  to  arbi t rat ion.   As  the 

part ies  have  not  f i rst  referred  the  dispute  to  conci l iat ion,  I  am 

dis incl ined  to  stay  these  proceedings  and  refer  the  dispute  to 

arbi t rat ion.   The part ies  have  also  not  consented to  me si t t ing 

as an arbi t rator.

[78] Botha’s  c laim 5  accordingly  fa l ls  to  be  dismissed on the  basis 

that  the  Labour  Court  has  no  jur isdict ion  to  resolve  any 

dispute about the interpretat ion or appl icat ion of  the col lect ive 

agreement between the part ies concluded in 2007. 

                                    The parties were in agreement that costs should follow the
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resul t .   Mr  Wal l is  did,  however ,  argue  that  i t  was  not 

warranted  for  the  Blue  Bul ls  to  have  employed  two  senior 

counsel .   Mr  Mari tz  argued  that  I  should  consider  the 

importance  of  the  matter  as  wel l  as  i ts  complexi ty.   He  also 

submit ted  that  the  large  volume  of  papers  f i led  necessi tated 

the employment  of  two  senior  counsel .   The First  Respondent, 

according  to  Mr  Mari tz,  were  under  extreme  pressure  wi th  i t 

in i t ial ly  only having had four  days  to  f i le  replying  papers.   The 

fact  that  both contract  – and employment  law issues had to  be 

deal t  wi th  made  the  employment  of  two  senior  counsel  a 

necessary  and  reasonable  precaut ion,  according  to  Mr  Mari tz. 

Botha  employed  both  senior  and  junior  counsel .   His  junior 

counsel ,  however,  suffered  an  injury  and  also,  sadly,  lost  h is 

mother  in  the  week  of  the  hear ing  of  the  matter.   Accordingly, 

Mr  Wal l is  sought  a  cost  order,  in  the  event  of  Botha  being 

successful ,  of  two counsel  where two counsel  were employed.

[79] Having  considered  the  issue  of  costs,  I  am  of  the  view  that 

costs  of  two  counsel  should  be  al lowed,  but  only  of  a  senior 

and  junior  counsel ,  and  not  of  two  senior  counsel .   I 

accordingly  made  the  fo l lowing  order  which,  as  I  said,  I  have 

al ready  issued.   For  the  sake  of  completeness,  I  repeat  the 

order a l ready issued herein:
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1. The Appl icant ’s cla ims 1 and 5 (as contained in prayers  2.1 

and  2.5  of  h is  not ice  of  mot ion)  are  dismissed  ( the  other 

cla ims/prayers  having  been  abandoned  in  these 

proceedings).

2. The  Appl icant  is  ordered  to  pay  the  First  Respondent ’s 

costs  of  sui t ,  such costs  to  only  include the  costs  of  senior 

and junior counsel .  

                                                                              

DEON NEL

ACTING JUDGE OF THE LABOUR COURT
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Date of  Judgment  :  27 June 2008
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