IN THE LABOUR COURT OF SOUTHN A-RICA

HELD AT JOHANNESBURG

In the matter between: Case no JR 435/08
LESEDI LOCAL MUNICIPALITY APPLICANT

And

SOUTH AFRICAN MUNICIPAL RESPONDENT

WORKERS UNION OBO

MEMBERS

JUDGEMENT

Molahlehi J

Introduction

[1]

[2]

The applicant Lesedi Local Municipality see&r interim order
interdicting the proposed strike by the respondemisch was
intended to commence on 11 March 2008. The apicavas
opposed by the respondent on the basis of the pdipeat by the

applicant.

The applicant in challenging the planned srikelied on two
grounds. The first ground concerns the variatioh tloe

certification of outcome of the conciliation by tle®nciliating



[3]

[4]

[5]

Commissioner. The second ground concerns the oo of the
collective bargaining agreement which accordinth®applicant’s
founding affidavit provides that disputes relatitg salary
adjustment and salary increases are matters timmpotde dealt

with at the divisional level.

The applicant abandoned the second point duangument.

Background facts

It is common cause that the respondent refesrealary adjustment
and salary dispute to the South African Local Gowment
Bargaining Council (SALGBC) during June 2007. Tdispute
was a mutual interest dispute and concerned asdséatrlier, the
adjustment of the salaries of certain employeesaanuhcrease for

the rest.

The dispute was conciliated on 29 November 7208nd the
certificate of outcome was issued promptly. Thenguwssioner
indicated in the certificate that the dispute ouighbe referred to

arbitration.



[6] During February 2008, the respondent addressedetter to

SALGBC wherein it stated the following:

“l. SAMWU obo its members employed by Lesedi
Municipality referred a dispute of mutual interdst
the Bargaining Council on 18 June 207 and a

certificate issued that the dispute remains unnesibl

2. The commissioner however made a mistake when
indicating where the dispute should be referrethttead
of ticking a strike/lockout, she ticked the Arbiioa
column. It is common cause that a dispute ofriatsire
must refer for Strike/ Lockout as the union hasuestged

in both the referral and conciliation.

3. We were not able to notice the error as the cedtd to
was issued to after conciliation meeting when tagi@s
where already on their way out. Our members intend
serve the employer with the 48 hours notice of

commencement of the strike action.



[7]

[8]

[9]

4. We therefore request a Bargaining Council to issue
corrected certificate and allow members to procesith
their protected strike action as a matter of urgenc
Although the error is negligible given the precissure

of the dispute, we prefer the error to be corretted

The Commissioner who conciliated the dispussued another
certificate (the second certificate) and indicateat the dispute can

be referred to strike or lockout.

The applicant contended that the second aeatéd was a nullity
because the Commissioner varied the first certdicaithout
following due process. The applicant equated tleeosd
certificate to a variation or a ruling or an awartt in this regard
argued that the application for the variation of ttertificate was
defective as it was not accompanied by a suppodifigavit. The
applicant further contended that the commissionaried the

certificate without considering its objection te thariation.

The applicant in its affidavit supporting thabjection to the
variation contended that the letter of the respatsdeequesting for

the variation did not comply with the provisionssaction 144 of



the Labour Relations Act 66 of 1995 (LRA) and aigle 31 of the
CCMA rules which requires that an application beught on

notice.

[10] The applicant argued that because of failorecomply with the
provisions of rule 31, the second certificate wak and void. The
other point raised by the applicant is that, it was$ afforded a

hearing despite having filed its objection with BEMA.

[11] Having received the second certificate thepomdent issued a
notice of intention to commence its strike actiontbe 11 March
2008. The notice reads as follows:

“Attached hereto please find a certificate of outeclearly
indicating that the dispute remains unresolved. Naee on
22" February, 2008 requested the Bargaining Council to
correct one, common mistake on it's although ind a

determining factor in terms of Labour Relations.Act

In terms of section 64(b) of the Labour Relatiors 86 of
1995 please be informed that our members in youyl@m
we’ll be embarking on a protected strike action bil"

March 2008. We are prepared to engage in discassiath



you regarding maintenance of skeleton staff durthg
duration of the strike in certain service. If yaacept our
proposal kindly indicate your availability as a rteat of
urgency.

Hoping you will find the above in order.”

The law
[12] The procedure to follow before acquiring tight to embark on a
protected and lawful strike is provided for in sect64 of the
LRA. The relevant part of section 64 reads a®vod!
“Right to strike and recourse to lock out
(1)Every employee has the right to teke and every
employer has recourse to lock out if-
(a) the issuan disputehas been referred tocauncil
or to the commission as require by this Act and-
(i) A certificate stating that théispute remains
unresolved has been issued; or
(i) A period of 30 days, or any extension of that
period agreed to between the parties tadispute
has elapsed since the referral was received by the

councilor the commission;...”



[13]

[14]

There is no dispute in the present mattert i@ respondent
referred its dispute of mutual interest to the hamgpg council
which after failing to resolve issued a certificatating that the
dispute remains unresolved. The issue of the aatithe dispute
IS no longer an issue, the applicant having abagdidhe issue of
the appropriate bargaining level. The categowratf the dispute
as being that of mutual interest was not contelsyethe applicant.
The issue that requires consideration is whetherctmmissioner
had the power of varying the first certificate ssues the second

certificate.

In Metal Steel 1 South Africa Limited v Solidarity & Others

(reported j1655/05),the court held per Francis J, that:

“24.2 The certificate stating that the dispute Bans
unresolved had been issued in terms of sectiorlp4 (
(@) (i) ...the certificate is valid until a competeaurt

has set aside the certificate.”

[15] The first certificate in the present matt@smot been reviewed or

set aside by the court. Therefore the certificateains valid and

operative until set aside by the court. The goasthat then



remains is whether the commissioner has power termee the
true nature of the dispute which ordinarily wouddl foutside the

jurisdiction of the CCMA once conciliation has &l

[16] In Cape Gate (PTY) v National Union of Metal Workers &
South Africa & Other (unpublished J21223/05) Kennedy J held
that:

“... Neither the CCMA nor the Bargaining Council artde
commissioners have the necessary jurisdiction taeerdene
whether the strike is prohibited or protected pewtarly at this

stage of an attempt to conciliate the dispute.”

[17] Thus whether or not a strike is protectednodrbe determined by
the mere entry in the certificate of non resolutibat the dispute
should be referred to a particular process. Se@&bil) (a) (i) of
the LRA simply requires the conciliating commissonto issue a
certificate indicating that the dispute remainsesoived. There is
nothing in the LRA that gives the commissioner thmwver to
determine the true nature of the dispute includitigether or not

the strike is protected.



[18] The entry in the certificate by commissiomedicating where the
dispute should be referred serves as a mere gu@darite parties
as to the next step they may wish to follow in makforward the
resolution of their dispute. This is however netedminative of

the true nature of the disputes.

[19] This court is therefore not precluded frontedmining whether or
not the strike is protected because of the entrglenhy the
commissioner that the dispute be referred to adodn. The court
has the power to determine what the true naturthedispute is,
despite the classification or categorization of thgpute by the

commissioner in the certificate.

[20] | have indicated earlier that the applicaradhabandoned its
contention that the strike was unprotected becdlseissue in
dispute relates to matters that cannot be dedlt atithe divisional
level. It is evidently clear that the issue inpdige relates to
matters of mutual interest. This the applicant hatscontested in

its papers or in argument.

[21] In summary my view is that the planned stig&k@rotected because

in the first instance there has been complianch thi¢ provisions



of section 64 (1) (a) (i) of LRA. And secondly iy definition the
dispute which the respondent referal to the banggicouncil is
one which entitles it and its members to embarlagrotected to

strike.

[22] In the circumstances it is my view that thgplicant had failed to
discharge its burden of showing that it had a priaae right,
(which may though be in doubt) not to be subjectedan

unprotected and unlawful strike.

[23] Consequently, | make the following order:
1. The strike called by the respondent constitatgwotected
and lawful strike action.
2. The applicant’s application is dismissed.

3. The applicant is to pay the costs of the redpat.

Molahlehi J
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