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[1 ] The appl icant  approached th is court  for a declaratory order 

that the demand by the f i rst  and/or the th ird and further 

respondents (“ the respondents”)  for an equity sharehold ing of  

20% in the appl icant  does not  const i tute a lawful  demand as 

contemplated in Chapter IV, and in part icular Sect ions 64,  65, 5 

and 67, of  the Labour Relat ions Act  66 of  1995 (“ the LRA”).   

The appl icant  a lso seeks a declarator that th is demand by the 

respondents for an equity shareholding in the appl icant  does 

not  const i tute a matter of  mutual  in terest  as contemplated by 

and def ined in the LRA.  10 

 

[2 ]   The appl icant  further seeks an order to the effect  that  the 

respondents shal l  not  be ent i t led to embark upon str ike act ion 

pursuant to the demand for a 20% equity sharehold ing in the 

appl icant  and that i t  be determined that any such proposed 15 

str ike act ion by the respondents shal l  be prohib i ted and 

unprotected.    

 

[3]    Last ly,  the appl icant  seeks an order that  the South Af r ican 

Road Passenger Bargain ing Council  has no jur isdict ion to 20 

enterta in the d ispute referred to i t  by the f i rst  respondent on 

i ts own behalf  and on behalf  of  the th ird to further 

respondents,  in  terms of  which the respondents demand an 

equity sharehold ing of  20% in the appl icant .   I  granted an 

order herein on 29 July 2008 and indicated that  I  wi l l  p rovide 25 
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my reasons as soon as they had been f inal ised.   These are 

the reasons for my earl ier order. 

 

[4] In summary,  what happened in th is matter is  that  10% of  the 

appl icant ’s sharehold ing was al located to be acquired by i ts  5 

employees via a staf f  share t rust  (“ the Trust”) .   A demand was 

then made by the respondents to award employees a greater 

percentage than the one granted them under an employee 

share ownership p lan (“ESOP”),  which i tself  form part  of  a 

broader b lack economic empowerment (“BEE”) arrangement 10 

involving 100% of  the appl icant ’s sharehold ing.   The second 

respondent made no such demand, nor has i t  ra ised any 

dispute with the appl icant .   I t  has been ci ted herein sole ly 

insofar as i t  has an interest  in  the matter.   

  15 

[5 ] The appl icant  d id not  meet the demand by the respondents to 

increase the a l located sharehold ing for employees to 20%.  

This resul ted in a d ispute being referred by the respondents 

to the South Af r ican Road Passengers Bargain ing Counci l  

( “ the Counci l ”)  on 16 November 2006.  The appl icant ra ised 20 

an in  l imine  point  in  respect  of  the jur isdict ion of  the Counci l .   

The conci l ia tor dismissed the jur isdict ional  point  and in 

essence ru led that  there had been an of fer of  10% and that 

the demand of  20% const i tuted a dispute of  mutual  in terest 

properly so cal led. 25 
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[6 ] The conci l ia tor ’s ru l ing is a lso the subject  of  a review brought 

by the appl icant  in  th is court under case number JR352/07.  

The appl icant f i led an appl icat ion for the consol idat ion of  that 

case with case number JR44/07 on the basis that  the centra l 5 

issue in each of  them was the same, namely whether or not  a 

demand of  the k ind in quest ion could be made in 

contemplat ion of  st r ike act ion.  Putt ing i t  d i f ferent ly,  centra l  

to both th is appl icat ion,  as wel l  as the review appl icat ion,  is  

the quest ion whether employees can go on str ike in support  of  10 

a demand for equi ty sharehold ing in their  employer.   The 

appl icat ion for consol idat ion was supported by the 

respondents and I  was sat isf ied that  I  should grant the 

consol idat ion of  these two matters. 

 15 

[7 ] The respondents have in turn brought an appl icat ion for the 

str ik ing out  of  certa in averments in the appl icant ’s 

supplementary af f idavi t .   The thrust of  th is appl icat ion was 

that  a l legat ions made by the appl icant  re lat ing to the 

respondents’  threat  to undertake str ike act ion in respect  of  20 

the level  of  the d ividend payment in 2008 were “ i r re levant and 

inadmissib le”.   This appl icat ion was opposed by the appl icant 

herein on the basis that  such al legat ions were re levant and 

hence admissib le.  I t  was also opposed on the basis that  the 

respondents had asserted no prejudice.    25 
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[8 ] I  was unpersuaded that  the appl icants to str ike out  had shown 

any prejudice i f  the str ik ing out  d id not  take place.   Simi lar ly,  

I  d id not  f ind that  the matter sought to be struck out  was 

ei ther scandalous,  vexat ious or i r re levant.   I  accordingly,  5 

af ter having heard argument f rom both part ies,  refused the 

appl icat ion to str ike out .   The part ies agreed that  costs herein 

should be determined in respect  of  a l l  the matters before me, 

and not  p iecemeal,  and that  costs in respect of  the 

appl icat ion to str ike out  should fo l low the resul t  in  what I  wi l l  10 

refer to as the main appl icat ion.  I t  was also common cause 

between the part ies that  the outcome in the main appl icat ion 

wi l l ,  in  essence, determine the outcome of  the review 

appl icat ion. 

 15 

[9 ] The appl icant  herein is a commuter bus passenger t ransport  

company operat ing in the Bloemfontein,  Botshabelo and 

Thaba Nchu (“BBT”) area.   As at  ear ly 2007, i t  operated some 

219 buses with a personnel complement of  556 employees.  

The appl icant  is  the corporate successor to Interstate Bus 20 

Lines ( i ts cont inued t rading name),  which was establ ished in 

1975.  The provis ion of  road passenger t ransport  services has 

at  a l l  mater ia l  t imes been regulated and could only be 

undertaken in terms of  permits which were a l located for 

specif ic  routes,  wi th subsid ies,  as necessary.   The appl icant 25 
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contended that i t  was an important  object ive of  the 

government to restructure and reform the publ ic t ransport  

industry.   As part of  th is restructure i t  involved,  in ter a l ia ,  a 

new system of  compet i t ive tendering,  which came in ef fect  in 

1998.  The appl icant  successful ly tendered for the BBT area 5 

and i t  was awarded a contract for the per iod ending 

November 2003. 

 

[10] Extensive d iscussions took p lace between the appl icant  and 

the Free State Provincia l  Department of  Transport  (“ the Free 10 

State”)  on t ransformat ion issues.   The appl icant ’s employees 

were not  part  of  these discussions.   When the applicant ’s 

contract  came to an end in 2003, a subsequent tender 

process st i l l  had to be completed.   I ts contract  was 

accordingly in i t ia l ly extended unt i l  November 2004, and 15 

thereaf ter i t  cont inued on a month by month basis. 

 

[11] The appl icant  entered into negot iat ions with the Free State 

with the v iew to extending i ts contract  for a further f ive years.   

These negot iat ions,  according to the appl icant ,  brought into 20 

focus the government ’s object ives of  broad-based black 

economic empowerment (“BBBEE”).   According to the 

appl icant ,  the grant  of  any further transport  contract  to i t  by 

the Free State was dependent on compl iance with the 

government ’s empowerment requirements.   Apparently,  the 25 
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Free State wished to empower,  amongst others,  taxi  groups 

and smal l  bus operators.   The appl icant  says that  i t  embraced 

th is and also wished to empower i ts own employees through 

an employee share p lan.   

 5 

[12] The implementat ion of  empowerment object ives,  according to 

the appl icant ,  required a major f inancia l  exercise on i ts part .   

I t  had to f i rst  acquire issued shares in the appl icant ,  which i t  

says i t  successful ly d id through i ts major i ty shareholder.   This 

was an expensive process which further necessi tated the 10 

backing of  f inancia l  inst i tut ions.   One of  the condit ions 

st ipulated by the f inancia l  inst i tut ions was that  the appl icant ’s 

management should reta in a sharehold ing of  52% of  the 

company’s issued shares. 

 15 

[13]   According to the appl icant ,  the negot iat ions with the Free 

State led to agreement whereby the BBBEE part ies would 

acquire 63% of  the appl icant ’s issued shares,  wi th the 

appl icant ’s exist ing white management reta in ing only a 37% 

sharehold ing.   This sharehold ing arrangement included sub-20 

contractors,  smal l  bus operators and taxi  groups who could 

take up 30% of  the appl icant ’s shares.  The applicant ’s 

employees could take up 10% of  the appl icant ’s shares.   I f  I  

understood the appl icant ’s papers correct ly,  the appl icant ’s 

exist ing b lack management would acquire 25% of  the 25 
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appl icant ’s shares and an ent i ty cal led Ukwanda Investments 

(Pty) L imited would acquire 8% of  the company’s shares in 

terms of  the applicant ’s BBBEE arrangement.   Accordingly,  

the appl icant  so managed to sat isfy the 62% management 

sharehold ing required by the f inancial  inst i tut ions by i ts  b lack 5 

management acquir ing a 25% percentage sharehold ing, wi th 

white management hold ing 37%.   

 

[14] I t  is  worthy ment ioning that in  February 2006, the Free State 

MEC for Publ ic Works,  Roads and Transport ,  wrote to the 10 

appl icant .   In th is let ter he refers to “ the process of  

t ransforming the bus company and empowering of  previously 

d isadvantaged people.”   I  understood the appl icant  to contend 

that  i t  in t roduced the 10% sharehold ing by i ts employee’s into 

i ts negot iat ions with the Free State.  Another let ter f rom the 15 

Province,  in January 2006, however,  refers thereto that “…. In 

previous d iscussions we (the Free State) indicated that  the 

sharehold ing should include 10% for ( the appl icant ’s) 

employees.”   I  do not  bel ieve that  the quest ion whether the 

Province or the appl icant  in t roduced the 10% shareholding for 20 

employees in any manner mater ia l ly in f luences the 

determinat ion of  this matter.  

 

[15] In the event,  an agreement was concluded with the Free State 

on 31 January 2006, and the appl icant ’s tender award was 25 
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extended for f ive years. Pursuant to i ts agreement with the 

Free State,  the appl icant  immediate ly set  about establ ishing 

the Trust .   The Trust  would govern i ts incent ive share scheme 

and would provide el igib le employees of  the appl icant  wi th an 

opportuni ty of  acquir ing shares in the appl icant  company, 5 

thereby acquir ing a d irect  ownership interest  in  the appl icant .    

 

[16]  A steer ing committee was formed ( including the unions,  their  

nat ional  of f ice bearers and non-bargain ing uni t  employees).  

The appl icant  a l leges that  these part ies “were invi ted to enter 10 

in to consultat ions with management of  the appl icant regarding 

the formulat ion of  the terms and condit ions of  the Trust . ”   A 

proposed Trust  Deed was tabled at  a meet ing on 19 May 

2006, which the union of f ice bearers took away to consider 

and make further proposals.  The labour representat ives 15 

wanted to know whether there was room for changes and they 

needed to know whether management was prepared to 

negot iate some amendments without  derai l ing the process.    

 

[17]   The appl icant ’s management responded that  a l though i t  was  20 

highly unl ikely to change some of  the pr incip le c lauses, i t  was 

st i l l  possib le to amend some i tems.  At  the meet ing an issue 

was ra ised by the labour representat ives about the possib i l i ty  

of  “of fer ing more than 10% shares”.  The Unions then 

proposed engaging “ESOP Shop” to faci l i ta te the sett ing up of  25 
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the Trust .  ESOP Shop is a Gauteng based company with 

extensive experience in faci l i tat ing and assist ing companies 

in set t ing up employee share trusts.  The appl icant ’s 

management agreed and th is was done.   

 5 

[18] ESOP Shop, in ter a l ia ,  proposed drawing up a col lect ive 

agreement.   This was also done.  The appl icant  contended 

that  th is process did not  involve negot iat ion around the 

quantum of  the 10% sharehold ing a l locat ion.   According to i t  

that  was always f ixed as per the agreement concluded with  10 

the Free State.  What the appl icant  says was to be 

establ ished through the col lect ive agreement was the 

funct ioning of  the Trust ,  as was faci l i ta ted through ESOP 

Shop.  Al l  these worthy object ives of  the intended agreement,  

so a l leges the appl icant ,  emerge clear ly f rom the terms of  the 15 

col lect ive agreement. 

 

[19] In my view i t  is  s igni f icant  that  the draf t  CA recorded the 10% 

al locat ion of  shares to employees and that  i t  a lso recorded a 

mutual  in tent ion of  the part ies to explore ways to increase 20 

that  amount of  sharehold ing on the part  of  the employees.   A 

proposed letter of  agreement further indicates that ,  as a 

possib le way to increase the percentage sharehold ing,  a r ight  

of  f i rst  refusal  in  respect  of  other shares that  might  become 

avai lable,  as wel l  as a meet ing wi th the Free State,  were 25 
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envisaged.  I  wi l l  revert  to th is and other re levant aspects of  

the proposed col lect ive agreement later.  

 

[20] I t  became clear that  the unions wanted a greater a l locat ion of  

shares for the appl icant ’s employees than the 10% 5 

sharehold ing proposed by i t .   According to the appl icant , 

because th is was not  up for negot iat ion,  a meet ing was 

convened on 24 July 2006, at  the of f ices of  the Free State, 

where i ts chief  d irector,  one advocate Phahlo,  expla ined how 

the 10% sharehold ing a l locat ion had been arr ived at .   10 

According to the appl icant,  in  the believe that  pursuant to th is 

meet ing and explanat ion the Trust  could be establ ished, a l l  

the appl icant ’s employees were required to be t rained in 

re lat ion to employee t rusts and th is was done on 10 and 11 

August  2006.  382 of  the appl icant ’s employees at tended the 15 

t ra in ing sessions and the appl icant  says that  411 out  of  450 

qual i fying employees had purchased shares as at 18 August 

2006. 

 

[21] What was intended to be a f inal  s igning of  the proposed 20 

col lect ive agreement was then arranged for 27 September 

2006.  However,  the appl icant  was surpr ised when the s igning 

of  the col lect ive agreement d id not  take place.   The day 

before,  the shop steward counci ls had wri t ten to their  

respect ive unions.  They expressed disappointment at  the fact 25 
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that  they had consented to the 10% share a l locat ion and 

urged them not to s ign the col lect ive agreement,  but  to 

negot iate for a h igher percentage sharehold ing ( than the 10% 

of fered by the applicant) .   Al though no part iculars were given, 

i t  was said in th is communicat ion that  h igher percentage 5 

sharehold ings had been negot iated in other Provinces and 

companies with specif ic  reference to Putco and Kwa Zulu 

Transport .   This fact  does not appear to be denied by the 

appl icant ,  but  i t  provides an explanat ion for th is having 

happened elsewhere.    10 

 

[22] A meet ing was arranged with the appl icant for 24 October 

2006, hoping that  the issue could be resolved.   The appl icant 

says that  i t  again expla ined to employee representat ives that 

the 10% sharehold ing had been agreed with the Free State.  15 

I t  is  at  th is meet ing that  i t  was said on behalf  of  the appl icant 

that  i t  was not  easy to compare one company with another 

re lat ing to how many shares were made avai lable to their  

employees.   The appl icant  stated that  the monetary value of  

the 10% shareholding i t  had made avai lable to each employee 20 

could be bigger than that of  a company for instance making 

20% of  i ts  shares avai lable to i ts employees. 

 

[23] This meet ing d id not  resolve the impasse.   This posed a 

great  problem for the appl icant ,  as i t  contends that  the ent i re 25 
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empowerment exercise had to be f inal ised by the end of  

November 2006 so that  the tender award extension could be 

processed by the end of  December 2006.  Accordingly,  i t  set  

out  i ts  concerns in a detai led let ter of  6 November 2006 to the 

respondents.   This let ter,  inter a l ia ,  states the fo l lowing:  5 

 

“As was previously conveyed to the union,  the company 

is not in  a posi t ion to change the 10% al locat ion of  

shares to the employee share t rust.   This a l locat ion was 

prescr ibed by Government as a speci f ic  condit ion of  the 10 

extension of  the tender.   Government insisted that  other  

broad-based groupings should benef i t  f rom the tender 

granted to IBL and therefore l imited the number of  

shares to be issued to the employees’  share t rust .   

Government a lso indicated that  i t  would real locate any 15 

shares set  aside for the employees’  share t rust should 

employees not  agree to part ic ipate.   Government 

conveyed i ts posi t ion to a l l  s takeholders dur ing a 

meet ing held on 24 July 2006.  Both shop steward 

counci ls,  their  pr incipals,  IBL management and 20 

Government,  at tended th is meet ing.  

                Al though management has empathy with the union’s 

posi t ion,  i t  is  not  in  a posi t ion to change the a l locat ion 

for reasons stated above.  Management took note of  the 

union’s stance wi th regards to the fact that  s imi lar 25 
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exercises at  other businesses such as Putco resul ted in 

h igher share a l locat ion to the part icular employee share 

t rust  that  was establ ished. 

I t  must  again be emphasized that  management 

supported a h igher a l locat ion of  shares to the t rust  but  5 

that the f inal  decis ion in th is regard was taken by 

Government in order to accommodate other industry 

shareholders.   Management must however again 

emphasize that  the percentage shares a l located to the 

IBL Employee Share Trust is  in  fact  st i l l  more 10 

advantageous to the individual  employee than that of  

other companies,  even though the tota l  a l located shares 

is lower.   This is based on the fact  that  IBL employs 

fewer employees that  wi l l  benef i t  f rom the Trust.  

I t  must  a lso be emphasized that  management a lready 15 

commit ted i tself  to the possib le a l locat ion of  further  

shares to the employee t rust ,  should th is become 

avai lable f rom any of  the broad-based groupings 

ident if ied by Government.   This commitment a lso forms 

part  of  the col lect ive agreement and is subject to 20 

approval  by the Department of  Transport .  …….” 

 

[24] At  a fo l low up meet ing,  on 13 November 2006, the second 

respondent s igned the proposed col lect ive agreement.   The 

f i rst  respondent (the major i ty union) refused to s ign the 25 
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agreement on behalf  of  i ts  members.   The appl icant al leges 

that  as a l l  the representat ive part ies needed to agree,  and 

sign the agreement,  no agreement could thus be concluded.  

The only reason why the f i rst  respondent d id not s ign the 

agreement is that i ts  members wanted a greater percentage 5 

sharehold ing. 

 

[25] On 17 November 2006, the f i rst  respondent referred a d ispute 

to the Counci l  on behalf  of  the individual  respondents, 

concerning an al leged matter of  mutual  in terest  and in terms 10 

of  which i t  demanded that  the Trust  be a l located a 20% 

sharehold ing in the appl icant . 

 

[26] The appl icant  a l leges that  the bus operators and taxi  groups 

took up their  share a l lotments by 1 March 2007.  The 15 

appl icant  says that  a l l  i ts  shares had accordingly been taken 

up.   I t  further a l leges that a l l  the shareholders (with the 

obvious except ion of  the d isgrunt led employees) have 

conf i rmed that  they are sat isf ied with the present 

sharehold ing posi t ion.   They are not  prepared to forfe i t  any 20 

part  of  their  sharehold ing and they are strongly opposed to 

any form if  d i lu t ion of  such shareholding.  

 

[27] The appl icant  further states that  a d ividend was paid to a l l  

shareholders as at 28 February 2007.  By specia l  resolut ion i t  25 
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was decided to pay out  the ent i re prof i t  of  the appl icant 

instead of  paying only at  a level  of  10% (I  assume of  the 

appl icant ’s ent i re prof i t ) .   This apparent ly resul ted in a 

d ividend per share of  some R6 236,60.   The appl icant  further 

a l leges that  in  respect  of  the d ividend for the f inancia l  year 5 

which ended on 29 February 2008, employees have declared 

that  they would ra ise a d ispute and embark on str ike act ion i f  

that  d ividend was not  at  least  as large as the one for the 

previous year.   This was apparent ly stated at  a meet ing of  

t rustees on 6 December 2007.   These are br ief ly the re levant 10 

factual  c i rcumstances under which the appl icant  is  

approaching th is Court  for re l ief .  

 

        The Appl icat ion to Str ike Out  

 15 

[28] As far as the appl icat ion by the respondents to str ike out 

certa in of  the a l legat ions in the appl icant  papers is  

concerned.  I  do not  bel ieve that  i t  is  necessary to say more 

herein than that  I  was not  sat isf ied that  the respondents 

would be prejudiced if  I  d id not  grant  the appl icat ion to str ike 20 

out.  In addi t ion,  I  was also sat isf ied that the matter sought to 

be struck out  was not  shown to have been scandalous,  

vexat ious or i r re levant.   For these reasons I concluded that 

the appl icat ion to str ike out  should be dismissed. 

 25 
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        The Right  to Str ike 

 

[29] Mr T ip SC, who appeared before me with Mr Davids,  

suggested that  there is essent ia l ly one cr isp quest ion in th is 

matter – can employees go on str ike in support  of  a demand 5 

for an equity sharehold ing in their  employer? 

 

[30] Sect ion 213 of  the LRA def ines a str ike in the fo l lowing terms: 

 

“  ‘s t r ike ’  means, the part ia l  or complete concerted     10 

refusal  to work,  or the retardat ion or obstruct ion 

of  work,  by persons who are or have been 

employed by the same employer or by d if ferent 

employers,  for the purpose of  remedying a 

gr ievance or resolving a d ispute in respect  of  any 15 

matter of  mutual  in terest  between employer and 

employee, and every reference to ‘work ’  in  th is 

def in i t ion includes overt ime work,  whether i t  is 

voluntary or compulsory;”  

 20 

        I t  is  apparent  that  the proper interpretat ion and appl icat ion of   

the phrase in the def in i t ion: 

 

“…. resolving a d ispute in respect  of  any matter of  

mutual  in terest  between employer and employee” 25 
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 is , inter alia, centra l to the determinat ion of  th is matter.  

 

[31] Quite c lear ly the issue in d ispute herein is one between 

employer and employee.  To br ing i t  wi th in the ambit of  the 5 

def in i t ion of  st r ike,  the d ispute, in  addi t ion to being between 

employer and employee, must be “ in respect  of  a matter of  

mutual  interest” .   Mr W ilke,  on behalf  of  the f i rst and the th ird 

and further respondents,  referred me to The Compact Oxford 

Engl ish Dict ionary of  Current  Engl ish Third Edit ion, which 10 

def ines “mutual”  as fo l lows:     

 

“1.  experienced or done by each of  two or more part ies 

towards the other or others.   2.  (of  two or more part ies) 

having the same specif ied re lat ionship to each other.   3. 15 

held in common by two or more part ies.   4.  ……                           

-  USAGE Tradi t ional ly i t  has been held that  the only 

correct  use of  mutual  is  in describ ing a reciprocal 

re lat ionship,  as in mutual  respect  (sense 1).  The use of  

mutual  to mean ‘held in common) (sense 3),  has long 20 

been thought incorrect ,  a l though i t  has a long and 

respectable h istory (e.g.  in  the t i t le  of  Dickens’  novel 

Our Mutual  Fr iend) and is now general ly accepted as 

standard Engl ish.”    

 25 
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[32]   Having regard to th is def in i t ion of  “mutual” ,  I  am of  the view 

that  where an employer company of fers a percentage equity 

sharehold ing in i tsel f  to i ts  employees to be acquired by the 

employees at  an agreed pr ice,  subject  to very c learly 

specif ied condit ions for such acquis i t ion,  and the employees 5 

accept such of fer,  the whole scheme of  arrangement becomes 

a matter of  mutual in terest  between employer and employee. 

 

[33] Mr T ip suggested what I  understood to be a more restr icted 

interpretat ion of  the re levant phrase.   He argued strenuously 10 

that  the key phrase in the def in i t ion: “…..  resolving a d ispute 

in respect  of  any matter of  mutual  in terest  between employer 

and employee” must be understood as employer qua employer 

and employee qua  employee.  He reasoned that i t  must  

therefor be understood that  the d ispute had to have to do with  15 

an employment re lat ionship.   This relat ionship,  so he argued, 

was one that  was governed by a var iety of  provis ions of  the 

LRA and i t  concerned the terms and condit ions that governed 

the performance of  work for reward.   Those terms and 

condit ions properly formed the subject  matter of  negot iat ions 20 

about matters of  mutual  in terest .   I f  a d ispute arose in respect 

of  such matters and remained unresolved,  then str ike act ion 

may lawful ly ensue.  He therefor argued that ,  at  a general  

level ,  the quest ion whether a demand for shares was a lawful  

one in a str ike context  may be l inked with the quest ion 25 
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whether such demand would fa l l  wi th in what is  cal led 

“employment condit ions” or “condit ions of  service”.   I  

considered th is proposi t ion of  Mr T ip ’s carefu l ly in  order to 

arr ive at  a conclusion herein whether employees may go on 

str ike in support  of  a demand for an equity sharehold ing in 5 

their  employer. 

 

[34]   In terms of  Sect ion 23 of  the Const i tut ion of  the Republ ic of  

South Af r ica 1996 (“ the Const i tut ion”) every worker has the 

r ight  to str ike.   In Nat ional  Union of  Metalworkers of  SA & 10 

others v Bader Bop (Pty) Ltd and another (2003) 24 ILJ 305 

(CC),  the Const i tut ional  Court  deal t  wi th a matter in  which the 

interpretat ion adopted by the LAC restr icted the abi l i ty of  the 

union and i ts members to str ike in the c ircumstances of  that 

part icular case.   This restr ict ion, so the appl icant  union 15 

argued before the Const i tut ional  Court ,  resul ted in a l imitat ion 

of  their  const i tut ional  r ight  to str ike.   O’Regan J (at page 316, 

paragraph [13])  said the fo l lowing:  

 

        “ [13] In s 23,  the Const itut ion recognises the importance 20 

of  ensuring fa ir  labour re lat ions.   The entrenchment of  

the r ight  of  workers to form and jo in t rade unions and to 

engage in str ike act ion, as wel l  as the r ight  of  t rade 

unions,  employers and employer organizat ions to 

engage in col lect ive bargain ing,  i l lustrates that  the 25 
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Const i tut ion contemplates that  col lect ive bargain ing 

between employers and workers is key to a fa ir  

industr ia l  re lat ions environment.  This case concerns 

the r ight  to str ike.  That r ight  is  both of  h istor ical  and 

contemporaneous signi f icance.  In the f i rst  p lace,  i t  is  of  5 

importance for the d igni ty of  workers who in our 

const i tut ional  order may not  be treated as coerced 

employees.   Secondly,  i t  is  through industr ia l  act ion that  

workers are able to assert  bargain ing power in industr ia l  

re lat ions.  The r ight  to str ike is an important component 10 

of  a successful col lect ive bargain ing system.  In 

interpret ing the r ight  in  s 23,  therefore,  the importance 

of  those r ights in promot ing a fa ir  working environment 

must be understood.  I t  is  a lso important  to comprehend 

the dynamic nature of  the wage-work bargain and the 15 

context  wi th in which i t  takes p lace.   Care must be taken 

to avoid set t ing in const i tut ional concrete,  pr incip les 

governing that  bargain which may become obsolete or 

inappropriate as socia l  and economic condit ions 

change.” 20 

 

[35] In determining the proper meaning of  the LRA, i t  is  necessary 

to have regard to the purpose of  the Act  as i t  is  expressly 

stated in s 1 thereof : 

 25 
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“The purpose of th is Act  is  to advance economic 

development,  socia l  just ice,  labour peace and the 

democrat isat ion of  the workplace by fu lf i l l ing the 

pr imary objects of  th is Act ,  which are –  

(a) to give ef fect to and regulate the 5 

fundamental  r ights conferred by Sect ion 27 

of  the Const i tut ion;  

(b) to give ef fect to obl igat ions incurred by the 

Republ ic as a member state of  the 

Internat ional  Labour Organisat ion; 10 

(c)  to provide a f ramework with in which 

employees and their  t rade unions,  employers 

and employers’  organisat ions can –  

         ( i )  col lect ively bargain to determine     

wages,  terms and condit ions of  15 

employment and other matters of  

mutual  in terest ;   and 

 ( i i )  formulate industr ial  pol icy;   and 

(d) to promote – 

 ( i )  order ly col lect ive bargain ing;  20 

 ( i i )  col lect ive bargain ing at  sectoral  level ;  

        ( i i i )  employee part ic ipat ion in decis ion- 

making in the workplace;   and 

        ( iv)  the ef fect ive resolut ion of  labour 

d isputes.”  25 
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[36] Insofar as the interpretat ion of  the LRA is concerned, 

O’Regan J stated the fo l lowing in the Bader Bop (Pty) L imited 

matter (supra) (at  page 325, paragraph [37]) :  

 5 

“ [37] The f i rst  quest ion that  ar ises is whether the Act is   

capable of  being interpreted in the manner contended 

for by the appl icants,  or whether i t  is  only capable of  

being read as the respondents and the major i ty 

judgment in the LAC suggest .   I f  i t  is  capable of  a 10 

broader interpretat ion that  does not  l imit  fundamental  

r ights,  that  in terpretat ion should be preferred.   This is 

not  to say that  where the legis lature intends legis lat ion 

to l imit  r ights,  and where that legis lat ion does so c lear ly 

but  just i f iably,  such an interpretat ion may not  be 15 

preferred in order to give ef fect  to the c lear intent ion of  

the democrat ic wi l l  o f  par l iament.   I f  that  were to be 

done, however,  we would have to be persuaded by 

carefu l  and thorough argument that  such an 

interpretat ion was indeed the proper interpretat ion and 20 

that  any l imitat ion caused was just i f iable as 

contemplated by s 36 of  the Const i tut ion.”  

 

[37] I t  is  qui te c lear f rom the purpose of  the LRA that  i t  seeks to 

provide a f ramework for col lect ive bargain ing to determine 25 
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wages, terms and condit ions of  employment and other matters 

of  mutual  in terest .   As I  have said,  the def in i t ion of  st r ike a lso 

c lear ly requires that  what is involved is in essence “any 

matter of  mutual  interest  between employer and employee.. . ” 

 5 

[38] The phrase “matters of  mutual  interest”  is  not  def ined in the 

LRA.  In De Beers Consol idated Mines Limited v CCMA and 

Others [2000] 5 BLLR 578 (LCC) Pi l lay AJ (as she then was)  

stated the fo l lowing (at  page 581, paragraph [16]) :  

 10 

“ [16]  The term ‘matters of  mutual  in terest ’  is  not  def ined 

in the Act.   I t  must  therefore be interpreted l i tera l ly to 

mean any issue concerning employment.   I t  has been 

given a wide interpretat ion (Rand Tyres and Accessories 

v Industr ia l  Counci l  for the Motor Industry (Transvaal)  15 

1941 TPD 108; Du Toit  et a l  the Labour Relat ions Act  of 

1995  2ed Butterworths 1998 at  198).” 

 

[39] The LAC has now on more than one occasion descr ibed a 

d ispute of  mutual  in terest  as one re lat ing to proposals for the 20 

creat ion of  new, or f resh r ights,  or the d iminut ion of  exist ing 

r ights.   See Gauteng Provinsia le Administrasie v Scheepers & 

others (2000) 21 ILJ 1305 (LAC) at  page 1309, paragraph [8];   

Hospersa and Another v Northern Cape Provincia l  
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Administrat ion [2000] 21 ILJ 1066 [LAC] at  page 1070, 

paragraphs [11] and [12] .  

 

[40] I t  is  in  my view re levant to have regard to the fact  the LRA 

def ines the concept of  an “ issue in dispute ”  in  s 213 and i t  5 

does so in rather open terms, using wide language.  I t  reads: 

 

“ ‘ issue in dispute ’ ,  in  re lat ion to a str ike or lock-out ,     

means the demand, the gr ievance, or the d ispute 

that  forms the subject  matter of  the str ike or 10 

lockout. ” 

 

I t  is  apparent  that  “ issue in dispute ”  may in ef fect  be any 

demand, or any gr ievance, or any d ispute that  forms the 

subject  matter of  a str ike (or lock-out) .   What the demand, 15 

grievance or d ispute must be about is c lear ly not  

c i rcumscribed.   A str ike in turn is in ef fect  the withhold ing of  

labour for the purpose of  remedying a gr ievance or resolving 

a d ispute in respect  of  any matter of mutual  in terest  between 

employer and employee.  I t  is accordingly aga inst  the 20 

backdrop of  th is wide and open terminology that  I  am to 

determine whether the words “any matter of  mutual  in terest 

between employer and employee ”  must be interpreted as 

excluding,  for the purposes of  st r ike act ion,  a demand by 

employees that  their  employer should make a h igher 25 
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percentage of  i ts  shares avai lable to them to acquire through 

a share part ic ipat ion scheme.  

 

[41]   Landman AJ (as he then was) approached the quest ion of  

what a matter of  mutual in terest  may be in Ceramic Industr ies 5 

Limited t /a Betta Sanitary Ware v Nat ional  Construct ion 

Bui ld ing and Al l ied Workers Union & others [1997] 18 ILJ 716 

(LC) in the fo l lowing manner (at page 725D to F):  

 

“…..  .  A matter of  mutual  in terest  has long and 10 

consistent ly been given a wide interpretat ion.   In Rand 

Tyres & Accessories v Industr ia l  Counci l  for the Motor 

Industry (Transvaal)  1941 TPD 108 at 115 i t  was said: 

 

‘Whatever can be fa ir ly  and reasonably regarded as 15 

calculated to promote the wel l -being of  the t rade 

concerned, must be of  mutual  in terest  to them; and 

there can be no just i f icat ion for restr ict ing in any 

way powers which the legis lat ion has been at  the 

greatest  pains to f rame in the widest  possib le 20 

language. ’ 

 

These remarks were ut tered in the context  of  col lect ive 

bargain ing and not  as regards a str ike.   They are  

probably not  wide enough to encompass a demand for 25 
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dismissal .   This is however of  no consequence for the 

individual  employees need not  str ike on a matter of  

mutual  in terest  only;  they make str ike ‘ for the purpose 

of  remedying a gr ievance’.   The gr ievance is the cause 

of  the unhappiness;  the demand is the str ikers’  desired 5 

solut ion to the gr ievance.  The two cannot be separated.  

The def in i t ion of  ‘ issue in d ispute’  seems to make this  

c lear. ”  

 

[42] Accordingly,  i t  must  be borne in mind that  the def in it ion of  10 

str ike makes provis ion therefore that i t  could be ei ther for the 

purpose of  remedying a gr ievance or  i t  could be to resolve a 

d ispute in respect of  any matter of  mutual  in terest  between 

employer and employee.  I  f ind myself  in  fu l l  agreement with  

Landman AJ that a str ike may not only be on a matter of  15 

mutual in terest.   I t  may also be “ for the purpose of  remedying 

a gr ievance”.   I t  may conceivably be to achieve or obta in 

compl iance with a demand and also for the purpose of  

resolving any dispute – a l l  which re late to the re lat ionship 

between employer and employee. 20 

 

[43] Mr T ip argued on behalf  of  the appl icant  that  the quest ion 

whether a demand for shares was a lawful  one in a str ike 

context  might  be l inked with the quest ion whether such 

demand would fa l l  wi th in what is cal led “employment 25 
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condit ions” or “condit ions of  service”.   In th is respect  he 

re l ied on what Landman AJ (as he then was) had stated (at 

paragraphs [27]  and [28])  in  SA Democrat ic Teachers Union v 

Minister of  Educat ion & others (2001) 22 ILJ 2325 (LC):  

 5 

“What are condit ions of  service?  The phrase has been 

considered in the context  of  s 64(1) of  the Industr ia l  

Conci l ia t ion Act  36 of  1937.  See Godwin v Minister of  

Labour & others  1951 (2) SA 605 (N) and the comment 

of  Wal l is  Labour and Employment Law  ( issue 5) para 45 10 

fn  10.   Several  possib le meanings were considered in 

Godwin .   The wider meaning of  condit ions of  

employment,  on which I  shal l  re ly (as i t  favours the 

val id i ty of  the regulat ions),  comprehends ‘a l l  the 

c ircumstances of  an employee’s employment,  not  merely 15 

the legal  r ights  and obl igat ions f lowing f rom the 

contractual  terms, express or impl ied’  (at  609F – G).   To 

th is must be added the view of  the court  that  ‘ the 

engagement,  suspension,  d ischarge, etc,  of  employees 

may fa l l  wi th in the ambit  of  the expression condit ions of  20 

employment ’  (at  611D-E).”  

 

[44] I t  must be remembered that one of  the purposes of  the LRA is 

to provide a f ramework with in which employees and their  

t rade unions,  employers and employers’  organisat ions “can - 25 
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col lect ively bargain to determine wages,  terms and condit ions 

of  employment and other matters of mutual  in terest ”  (s 1 of  

the LRA).   I t  is  qui te apparent ,  therefore,  that  “ terms and 

condit ions of  employment ”  is  a complete ly d if ferent  issue to 

“matters of  mutual  in terest ” .   I  am of  the view that  “matters of  5 

mutual in terest ”  is  a broader,  or wider concept than “ terms 

and condit ions of employment ” .   I t  fo l lows, in my view, that  i f  

a  matter is  not  a “ term and condit ion of  employment ” ,  i t  may 

st i l l  be capable of  being brought with in the ambit of  the 

concept of  “matters of  mutual  in terest ” .  10 

 

[45] Mr T ip suggested that,  at  a general  level ,  the quest ion 

whether a demand for shares was a lawful  one in a str ike 

context ,  might  be l inked to the quest ion whether such demand 

would fa l l  wi th in what is cal led “employment condit ions” or 15 

“condit ions of  service”.   At  a general  level ,  that  may be an 

appropriate manner to approach the quest ion as a point  of  

departure.   I t  is ,  however too restr ict ive an approach as i t  

does not ,  in  my view, mean that  i f  a  demand does not  deal 

wi th,  or fa l l  wi th in the ambit  of  “employment condit ions” or 20 

“condit ions of  service” then i t  is  not  a lawful  demand in a 

str ike context .   I  bel ieve a more appropriate approach to th is 

part icular quest ion would be to consider whether a demand is 

one which may create new employment condit ions or 

condit ions of  employment.  May a demand for shares 25 
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const i tute a proposal by the Union on behalf  of  i ts members 

for the creat ion of  new r ights?  I f  one approaches the matter 

in  th is way,  then I bel ieve one may in the process also need 

to consider the quest ion whether the demand (to acquire 

shares) is in  any way unlawful  in  a str ike context .   I  do not 5 

bel ieve the appl icant  contended that  the demand by i ts  

employees for a h igher percentage sharehold ing in their  

employer as part  of  a share scheme is unlawful  in  and by 

i tsel f .   I  can certain ly see no reason why such a demand is 

not  a perfect ly lawful  one.   May the demand lead to the 10 

creat ion of  new employment r ights?  I  bel ieve the answer is  

c lear ly in the af f i rmat ive.   Does i t  real ly matter i f  the 

employer d id not of fer a percentage sharehold ing to i ts 

employees as part  of  their  condit ions of  employment?  I  

bel ieve not .  Does i t  matter i f  the employer d id not  of fer 15 

shares at  a l l ,  but that  i ts  employees,  of  their  own accord, 

decided to make such a demand?  I  a lso bel ieve not .   I  

bel ieve that  in  determining whether a matter is  one of  mutual 

in terest  between employer and employee, one wi l l  consider 

whether a demand may possib ly create new r ights and 20 

obl igat ions as between employer and employee.  W il l  these 

new r ights be in the interests of  both part ies and for the 

common good of  the enterpr ise?     
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[46]   Mr T ip argued that  “c i rcumstances of  employment” are 

conf ined to pract ical  facets of  the actual  work condit ions.   He 

submitted that  the not ion of  an employee assert ing an 

ent i t lement to co-ownership of  the employer as part  of  even a 

wide meaning of  “condit ions of  service” was patent ly remote.  5 

This he said was not  surpr is ing s ince the concept of labour 

re lat ions was precisely concerned with the re lat ionship 

between an employer and an employee, whether individual ly 

or col lect ively.   I t  was not  concerned with quest ions of  

ownership.   He therefore argued that ,  correspondingly,  the 10 

LRA did not seek to incorporate the acquis i t ion of  ownership 

into i ts otherwise comprehensive statutory arrangement.   He 

submitted that  one would seek in vain to f ind anything in the 

preamble, the purpose or the content  of  the LRA that would  

suggest  that an object of  that  k ind formed part of  the 15 

legis lat ive intent ion.   He argued that i f  i t  were otherwise,  the 

not ion of  an employment re lat ionship would cease to have a 

sensib le boundary.    

 

[47]  In addi t ion,  he suggested,  the not ion of  corporate integr i ty 20 

would s imultaneously cease to have a susta inable terrain.   He 

submitted that  in the ordinary l i fe of  corporate inst i tut ions, 

upon which the health of  the country ’s economy rested,  i t  was 

absolute ly impossib le for a shareholder to increase his 

sharehold ing through str ike act ion or any comparable 25 



  JUDGMENT 

/ds  /… 

32

instrument of  coercion.   He submitted that the only lawful  

medium to do so was through normal commercia l  act ivi ty,  

which was closely regulated through company legis lat ion.  He 

therefore suggested that what the respondents sought to do 

herein was profoundly subversive of  these pr incip les and that 5 

i t  could not  be permit ted.   He submitted further that  the ent i re 

structure of  capi tal  investment and sharehold ing could not  be 

eroded through a proposi t ion which boi led down thereto that ,  

i f  the employees’  demand was not met,  there was then a 

d ispute about a mutual  in terest which ent i t led those 10 

employees to str ike in order to secure a new r ight .   He 

submitted that  in the present case the demand was for 

shares,  which the employees did not  have.   The new r ight  

would be the ownership of  shares,  which they had thus 

acquired through force of  industr ia l  act ion. 15 

 

[48] Another fundamental  object ion to a l low str ike act ion to 

support  a demand for shares ra ised by Mr T ip was that  shares 

were not  equivalent  to an employer’s  prof i tabi l i ty  or i ts  

capaci ty to af ford h igher wages.   He submitted that shares 20 

were def ined and protected elements of  ownership.   They are 

general ly fu l ly subscr ibed.   Their  acquis i t ion was ordinar i ly  

dependant upon there being a wi l l ing sel ler.   I f  the would be 

buyer was keen, then he would push up his of fer,  in the hope 

of  at t ract ing a sel ler – and vice versa.   I t  was submit ted that 25 
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th is was how the stock exchange funct ioned, and i f  potent ia l 

sel lers sat  t ight ,  the would be buyer would acquire no shares.  

He submit ted that that  was precisely the posi t ion wi th the 

sharehold ing in the appl icant  company.  I t  was 100% 

subscr ibed.   Mr T ip submit ted that ,  other than the 10% 5 

sharehold ing a l located to employees,  the other 90% holders 

of  shares wished to reta in their  shares and they were strongly 

opposed to any at tempts to d i lute their  hold ings.    

 

[49] In th is matter,  I  am however not  conf ronted with a s ituat ion 10 

where the appl icants have ra ised impossib i l i ty of  performance 

of  that  which was demanded.  That,  obviously,  would remain a 

possib le way in which the appl icant  could prevent a 

protracted str ike in support  of  the demand for an addit ional 

10% sharehold ing in the company for the employees.    15 

 

[50] I t  is  a lso in my view further re levant that  s ight  must not  be 

lost  of  the fact  that  the new sharehold ing structure of  the 

appl icant  was the product  of  a b lack empowerment 

requirement imposed by the Free State.   In th is process,  one 20 

is  reminded that  the negot iat ions with  the Free State led to an 

agreement whereby the BBBEE part ies would acquire 63% of  

the appl icant  company shares, wi th the exist ing white  

management reta in ing only a 37% sharehold ing.   Al though i t  

is  not expressly spel t  out in  the papers,  I  do bel ieve I  can 25 
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safely assume that  the so-cal led exist ing white management 

were the ones who had to part  wi th possib ly even the whole of  

the 63% shareholding to be acquired by the BBBEE part ies.    

 

[51] I  bel ieve that  I  should approach the quest ion whether 5 

employees may str ike in support  of  the demand for an 

addit ional  10% sharehold ing in their  employer f rom the point 

of  view of  asking whether there is anyth ing which precludes 

them f rom proposing the creat ion of  these new r ights for 

themselves.   Is i t  permissib le for the employees to demand, 10 

as part  of  new “employment conditions” or “conditions of service” that 

they be allowed to have access to an additional 10% shareholding in their 

employer?  These new r ights wi l l  be the set t ing aside of  a 

percentage of  shares to be held by a share t rust  and which 

they then may acquire under st ipulated terms and condit ions, 15 

one condit ion of  which is that  they must be employed by the 

company in quest ion.   A further condit ion of  the share t rust  is 

that  such shares as an employee may have acquired dur ing 

h is per iod of  employment are to be disposed of ,  and I  imagine 

revert  back to the share t rust ,  to be further deal t  wi th in terms 20 

of  the share t rust  deed. 

 

[52] I t  is  widely known that  the senior employees of  companies 

very of ten,  as part  of  their  remunerat ion,  part ic ipate in what I  

would term share incent ive schemes.  I  asked Mr T ip what 25 
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made such share incent ive schemes for senior execut ive 

employees dif ferent  f rom a share part ic ipat ion scheme for the 

junior employees,  or employees at  the lower echelons of  the 

company, as the appl icant  now proposed to establ ish for the 

individual  respondents and i ts other employees.  He 5 

submitted that  senior execut ive share incent ive schemes were 

not  to be compared to the share part ic ipat ion scheme being 

considered herein.   He argued that  these senior execut ive 

share incent ive schemes are d ist inguishable by reason of  the 

fact  that,  f i rst  of  al l ,  shares a l located to the senior execut ive  10 

employees form part  of  their  remunerat ion, and accordingly,  

of  their  terms and condit ions of  employment.   I f  I  understood 

Mr T ip correct ly,  he further suggested that  i t  in  essence was 

an operat ional requirement for companies to of fer these 

senior execut ives such share incent ive schemes, as that  was 15 

the only way in which they could at t ract  their  services.  

 

[53] These submissions,  I  bel ieve,  beg the quest ion.   Even 

accept ing the correctness of  these proposi t ions,  why should i t  

not  be open to junior,  or so cal led b lue col lar employees,  or 20 

for that  matter to a l l  employees as a group, other than senior 

execut ive employees,  to make a demand of  their  employer to 

create new r ights for them to part ic ipate in a share 

part ic ipat ion scheme of  some sort ,  giving them part-ownership 

of  their  employer company?  Are they precluded f rom 25 
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demanding,  or proposing,  that  such a share part ic ipat ion 

scheme form part  of  their  remunerat ion or for that  matter be 

part  of  their  terms and condit ions of  employment? 

  

[54] I  have ear l ier referred to the fact that  the quest ion to be 5 

asked is whether that  which is in issue may be good for the 

t rade.   In Rand Tyres and Accessories v Industr ia l  Counci l  for 

the Motor Industry (Transvaal)  (supra) i t  was said that 

“(w)hatever can be fa ir ly  and reasonably regarded as 

calculated to promote the wel l -being of  the t rade concerned, 10 

must be of  mutual  in terest  to them” .   Imagine the fol lowing 

scenario.   Employees are a l lowed to make a demand to 

acquire shares in their  employer company through a properly 

structured share part ic ipat ion scheme and they become 

shareholders in their  employer.   In the f i rst  year 1,  af ter the 15 

employees had now become shareholders,  product ivi ty of  the 

company’s employees is very h igh and i t  has a very 

successful  year.   That resul ts in the share pr ice of  the 

company increasing and the company paying out  a very good 

dividend to a l l  i ts  shareholders.   The fo l lowing year,  the 20 

company is cr ippled by a long str ike by i ts employees in 

support  of  a demand of  h igher wages.   As a resul t ,  there is a 

s igni f icant  drop in product ion.   As a consequence, the 

company’s resul ts are very poor and i ts board decides not to 

pay out  any d iv idend whatsoever.   The share pr ice drops as 25 
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wel l .   This a l l  has the resul t  of  showing in a very tangib le 

manner to the employees the corre lat ion between high 

product ivi ty on their  part  and the f inancia l  success and 

wel lbeing of  the corporat ion.   This in turn leads thereto that  in 

the fo l lowing years,  the company’s product ivi ty cont inues to 5 

increase year on year.  I ts resul ts are consequent ly 

cont inuously very good.  As a resul t ,  payment of  good 

dividends to i ts shareholders are made year af ter year whi lst  

the employees del iver good product ivi ty and the share pr ice 

r ises consistent ly.   Al l  the company’s shareholders are very 10 

happy with the resul ts of  the company and the shares are 

very sought af ter.   In my view there can be l i t t le  doubt that  to 

a l low employees at  a l l  levels to part ic ipate in a share 

incent ive scheme has every potent ia l  to promote the wel l -

being of  the t rade concerned.  Such part ic ipat ion in the 15 

ownership of  the employer must,  in my view, therefor be of  

mutual  in terest  to the employer and i ts employees.   I t  has the 

addit ional  benef i t  of  spreading the company’s wealth created 

by sharehold ing in the employer to the previously 

d isadvantaged employees.   20 

 

 [55] As I  understand i t ,  part of  the reason why senior execut ives 

part ic ipate in so-cal led share incent ive schemes is exact ly for 

the purpose of  act ing as an incent ive for them to manage the 

business to the best  of  their  abi l i t ies in order for i t  to  be more 25 
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successful .   That  wi l l  most  l ike ly resul t  in  the share pr ice and 

the d ividends of the company increasing and the senior 

execut ives accordingly s imi lar ly being awarded for their  good 

management ef forts.   Why could, and should,  the lower 

echelon employees of  a company not  s imi lar ly be incent ivised 5 

by way of  a share part ic ipat ion scheme put  in p lace by the 

employer company?  Why should these non-execut ive level  

employees not  a lso benef i t  f rom their  good work?  Why 

should the employees be precluded f rom demanding such 

share part ic ipat ion scheme if  the employer refuses to put  one 10 

in  p lace?  Why should str ike act ion to compel compl iance with  

a demand by employees for a sharehold ing in the employer,  

or for a greater percentage sharehold ing than one of fered,  be 

out lawed as not  being a lawful  demand in a str ike context?  

Why could a l l  aspects of  share part ic ipat ion t rust  scheme, i ts 15 

format ion and the percentage of  shares a l located thereto not 

be a matter of  mutual  in terest between employer and 

employee?  I  can see no reason why not . 

 

[56]   I  a lso turn to look at  th is issue f rom a dif ferent  angle.   Exact ly 20 

as happened herein,  the Government,  s ince the advent of  the 

new democrat ic South Af r ica,  has embarked on a process 

whereby i t  expects companies doing business with 

Government to embark on black economic empowerment 

processes.  As I  understand these matters,  and as happened 25 
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herein, the Government wi l l  insist  that  a company with which 

i t  wi l l  do business must have a part icular sharehold ing 

structure which enables previously d isadvantaged part ies to 

hold shares in such company.  I f  a company does not comply 

with the Government ’s requirements in th is regard,  the 5 

Government could possib ly s imply withhold further contracts 

f rom such company.  Exact ly as the appl icant  herein stated to 

the union representat ives of  the respondent unions in i ts  

le t ter of  6 November 2006, the share a l locat ion “was 

prescr ibed by Government as a specif ic  condit ion of  the 10 

tender.   Government insisted that  other broad based 

groupings should benef i t  f rom the tender granted to IBL and 

therefore l imited the number of  shares to be issued to the 

employee share trust .   Government a lso indicated that  i t  

would real locate any shares set  aside for the employees’  15 

share t rust ,  should employees not  agree to part ic ipate.” 

 

[57] I  assume for the moment that the Free State had decided on 

the 10% al locat ion of  shares to the employees’  share t rust .  

The quest ion,  which immediate ly ar ises,  is  whether i t  could 20 

not be regarded as a matter of  mutual  in terest  between 

employer and employee for the employees to demand that 

they should have been part  of  the negot iat ions with the Free 

State.   In addi t ion, or in  the a l ternat ive,  i t  is  conceivable that 

the employees may have demanded that  the employer should 25 
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have held out  for more shares to be al located to i t  by the Free 

State?  Having regard to the part ies which the Government 

insisted form part of  the broad-based groupings who should 

benef i t  f rom the tender granted to i t  through a sharehold ing in 

the appl icant ,  one can hardly imagine a grouping more worthy 5 

of  benef i t ing f rom the tender than the company’s own 

employees. 

 

[58] The appl icant  was perfect ly content  to s ign the draf t  

col lect ive agreement (“ the draf t  CA”).  This agreement had as 10 

i ts  founding understanding that  the employee share opt ion 

p lan (“ the ESOP”) was founded as an independent employee 

ownership vehic le to reward employees as shareholders in 

their  employer’s business and so provide employees with  

benef i ts in the form of  cash or savings accumulat ion.   The 15 

draf t  CA states further that  the ESOP created the opportuni ty 

for a l l  part ies to cont inue to seek to promote t ransparent  and 

inclusive management and stakeholder engagement methods 

based on consistent ,  open informat ion d isclosure to foster 

part ic ipat ive management solut ions that  bui ld partnerships in 20 

areas of  shared interest .   The founding understanding of  the 

draf t  CA concludes with the statement that  the part ies thereto 

bel ieved that  “ the promot ion and establ ishment of  employee 

ownership const i tuted a further contr ibut ion by the socia l 

partners to the object ive of  our Government to promote 25 
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shared growth,  in  that  employee ownership can strengthen 

the growth prospects of  the company, whi le s imultaneously 

sharing the rewards with employees.” 

 

[59] This self -same draf t  CA refutes the appl icant ’s a l legat ion that 5 

the 10% share a l locat ion to the employee’s share t rust  was 

never up for d iscussion.   Clause 2.1 of  th is document states 

the fo l lowing:  

 

“10% of  I tumele Bus Lines (Pty) L imited t /a Interstate 10 

Bus Lines,  which is equivalent  to 100 000 shares,  is  

being al located to the ESOP.  I t  is  understood that  the 

10% al locat ion to the ESOP was given as an 

undertaking to government as a condit ion of  extending 

the bus contract.   15 

The part ies agree that  the ESOP should have the r ight  

of  f i rst  refusal for any shares made avai lable by broad 

based part ic ipants which are not  taken up by any party 

or i f  any broad based party sel ls their  shares back to 

the company. 20 

The part ies further agree that  they should engage in 

ways to increase the current  a l locat ion in favour of  

employees.  In th is regard the part ies commit  to 

arranging a meet ing with the Free State Department of  

Transport  as soon as the t rustees have been appointed.  25 
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Both Unions plus management and the Interstate ESOP 

Trustees wi l l  a t tend th is meet ing,  wi th a view to 

persuading the department that  the employee al locat ion 

be increased.  I t  is  agreed that  th is matter of  the 

a l locat ion wi l l  be the only point  of  d iscussion for th is  5 

meet ing and that the part ies wi l l  work together to 

achieve the object ive of  increasing the employee 

al locat ion.”  

 

[60] A further aspect  of re levance contained in the draf t  CA is that 10 

i t  s tates that one of  the object ives of  the t rust  deed would be 

that :  

 

“The t rust (would) be establ ished to enable the ESOP 

members to part ic ipate in a broad based black economic 15 

empowerment in i t ia t ive of  the company.  The main 

object ive of  the trust  (would) be to acquire,  hold and 

administer ESOP shares for the benef i t  of  the ESOP 

members.”  

 20 

[61] Mr W ilke,  in support  of  h is argument that  the demand by 

employees of  a percentage sharehold ing in their  employer is  

legi t imate in a str ike context ,  drew my at tent ion to the fact 

that a company may assist  i ts  employees to acquire i ts 

shares.   In determining th is matter,  i t  is  in  my view signi f icant  25 
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to  consider that  the Companies Act ,  No 61 of  1973, a l though 

prohib i t ing f inancia l  assistance to purchase i ts own shares,   

a l lows a company to assist  i ts employees to purchase i ts 

shares.   Sect ion 38(2)(b) thereof  states: 

 5 

                “ the provis ions of  subsect ion (1) shal l  not  be construed 

as prohib i t ing-  

 (b) The provis ion by a company, in accordance with 

any scheme for the t ime being enforced, of  money for 

the subscr ipt ion for or purchase of  shares of  a company 10 

or i ts hold ing company by t rustees to be held by or for 

the benef i t  of  employees of  a company, including any 

director hold ing a salar ied employment or of f ice in the 

company;  . . . . . ”   

 15 

[62] I t  is  further not  insigni f icant ,  in  my view, that  the t rust  deed 

proposed herein make the qual i fying cr i ter ia to part icipate in 

the ESOP that  you have to be in the employ of  the appl icant 

for at  least  12 months.   Further,  the proposed t rust deed 

st ipulates that  a person who lef t  the employment of  the 20 

appl icant  could not  cont inue to be a member of  the ESOP.  

People who lef t  the service of  the company for reasons of  

death,  ret i rement, retrenchment,  resignat ion or d isabi l i ty wi l l  

be required to sel l  their  shares back to the t rust .  

 25 
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[63] I  need not  go any further to ascerta in what the employer’s  

view herein has been re lat ing to the acquis i t ion by i ts 

employees of  shares in the employer.   The draf t  CA real ly 

says i t  a l l .   I  understood the draf t  CA concerning the ESOP to 

represent a document,  which the employer was wi l l ing to s ign.   5 

In  i ts  preamble i t  says the fo l lowing:  

 

“The part ies bel ieve that  the establ ishment of  the 

Interstate ESOP represents an important  progression in 

the partnership between labour and management at 10 

In terstate and const i tutes a further s igni f icant step in 

the b lack economic empowerment process which wi l l  

see the company’s employees becoming part-owners of  

the Interstate business. 

The part ies recognise that  the Interstate ESOP   15 

represents a further opportunity for employee 

shareholders,  through their  representat ive unions,  and 

the management of  Interstate,  to negot iate ways to 

further a l ign shared interests in re lat ion to the 

performance chal lenges facing the company.  I t  is  20 

agreed by a l l  part ies that  the successful  a l ignment of  

in terests wi l l  enhance the benef its to workers and the 

value of  employee ownership to a l l  s takeholders in the 

business.”  

 25 
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I  can hardly imagine a c learer conf i rmat ion that  the employer 

certa in ly regarded the establ ishment of  the ESOP as a matter 

of  mutual  in terest between i t  and i ts employees.   How else 

could i t  associate i tsel f  wi th these sent iments i f  i t  d id not  at 

least  regard the ESOP as a matter mutual  in terest  between i t  5 

and i ts employees? 

 

[64] The quest ion whether employees can go on str ike in support  

of  a demand for an equity shareholding in their  employer is in  

my view not  af fected whether the employer had of fered to 10 

in t roduce an equity sharehold ing by employees in the 

employer company or whether the employees,  mero motu ,  

made such a demand.  This being my view, the quest ion that 

ar ises is,  would employees be able to demand that  part  of  

their  remunerat ion received f rom their  employer be paid by 15 

the employer by way of  shares being t ransferred to the body 

of  employees in prescr ibed and determinable numbers.   May 

they,  for example,  s imply demand that ,  in  addi t ion to their 

annual increase, or perhaps in l ieu thereof ,  they be al lowed to 

part ic ipate in the sharehold ing in their  employer through a 20 

share part ic ipat ion scheme.  I  can in pr incip le see no reason 

why such demands would not  be perfect ly legi t imate.  Once 

made, I  can also not  see any reason why i t  wi l l  not  involve a  

matter,  which can be brought with in the concept of  “any 

matter of  mutual  interest  between employer and employee.” 25 
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[65] Exact ly as stated in the preamble to the col lect ive agreement 

concerning the ESOP, i f  employees have shares in their  

employer company, i t  a l igns their  in terests with that of  the 

employer.   The respondents’  approach herein was that 5 

because persons who part ic ipated in the shares t rust had to 

be employees of  the employer,  the a l locat ion of  shares was 

therefore a benef i t  of  employment.   The dispute hence arose 

out  of  the employment re lat ionship,  so the respondents 

argued.  I t  was therefore a mutual  in terest  d ispute,  which may 10 

lead to demands thereabout and to str ike act ion.    

 

[66]   Mr T ip,  in ter a l ia ,  argued in response to th is proposi t ion that  i t  

was not  correct  to descr ibe the a l locat ion of  shares as 

amount ing to an employment benef i t  which would then resul t  15 

that  d isputes thereabout are capable of  leading to str ike 

act ion.   The quest ion is,  however,  what precludes the 

a l locat ion of  shares to become an employment benef i t  or a 

condit ion of  service.   I  am not herein determining whether the 

specif ic  demand made can form the basis for a protected 20 

str ike.   I  am rather asked to determine,  as a matter of  

pr incip le,  whether employees may str ike in demand of  a 

sharehold ing in their  employer.   I f  the employer says,  as i t  

appears to do herein,  that  the a l locat ion of  shares does not  

amount to an employment benef i t ,  and the employees demand 25 
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that  i t  be such a benef i t ,  c lear ly i t  then is a matter of  mutual  

in terest  between employer and employee.    

 

[67] I  have posed the quest ion, what is in  pr incip le wrong for 

employees to demand that they be al located shares in l ieu of  5 

part  of  their  remunerat ion.   Such a demand may be that a 

st ipulated number of  shares be al located to employees f ree of  

charge.   Another conceivable demand is that  shares must be 

made avai lable to employees to be purchased at  a discount 

by employees.   The th ird possib le demand, which I  cannot 10 

see any pr incip le object ion to,  is  that  the employer company 

acquires a st ipulated percentage of  i ts  shares,  which shares 

are then to be held by a  share t rust .   A t rust  deed is then 

drawn up,  as is the proposal herein,  which wi l l  regu late the 

acquis i t ion by employees of  shares in their  employer company 15 

f rom the share t rust .  

 

[68]   I  have said that  i f  a  demand for a h igher percentage shares to 

be al located is impossib le to meet,  that  may in and by i tsel f  

enable the company to resist  protracted str ike act ion.   The 20 

fact  that  employees may bargain with their  employer to make 

a percentage of  i ts  shares avai lable to be owned by the 

employees,  or a demand for a h igher percentage share 

a l locat ion,  obviously a lso does not mean that  such demand 

must be met by the employer.   I t  a lso does not  mean that  i f  25 
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employees may demand a h igher percentage al locat ion of  

shares,  that  they are ent i t led thereto.   A demand by 

employees for shares to be al located by the employer to a 

share incent ive scheme in which employees may part ic ipate is 

in my view a legi t imate subject  matter for col lect ive  5 

bargain ing and, i f  necessary,  industria l  act ion to secure such 

new r ight  for employees.  

 

[69]  I  have ear l ier referred to what O’Regan J said in the Nat ional  

Union of  Metalworkers of  SA v Bader Bop (Pty) Ltd & another 10 

matter (supra) in re lat ion to the r ight  to str ike and the 

l imitat ion thereof .  She conf i rmed that  st r ike act ion is part 

and parcel  of  col lect ive bargain ing.   Str ike act ion is a lso,  as 

O’Regan J said, key to a fa ir  industria l  re lat ions environment.  

This case also concerns the r ight  to str ike.  What is sought to 15 

be determined is the subject  matter in  respect of  which 

employees may or may not  st r ike.   In th is case i t  involves 

their  r ight  to str ike in support  of  a demand f rom their 

employer for a sharehold ing in the employer.   The r ight  to 

str ike,  in ter a l ia ,  a l lows workers to protect  or ensure their 20 

digni ty.   I t  provides workers with the mechanisms to seek and 

secure fa ir  work ing c ircumstances and new r ights,  not  

previously enjoyed.  In an ever changing and evolv ing 

employment environment,  f lexib i l i ty  in  and around col lect ive  

bargain ing issues can be expected and required.   I t  wi l l  have 25 
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to  be ant ic ipated,  and where necessary and appropriate, 

faci l i ta ted.   As O’Regan J said,  wi th reference to the wage-

work bargain,  “…princip les governing that  bargain which may 

become obsolete or inappropriate as socia l  and economic 

condit ions change.” 5 

 

[70] I  do not  bel ieve that  there is anyth ing wrong in pr inc ip le in 

employees being ent i t led to make a demand that  they be 

given an opportuni ty to hold shares in their  employer 

company.  Such demand, as I  have said,  can be made in a 10 

number of  ways.   Employees do not  need to wait  for their  

employer to introduce the possib le part ic ipat ion by employees 

in i ts shares.   The employees may in i t ia te such a demand.   

 

[71]   I  bel ieve i t  is  i r re levant for the determinat ion of  the quest ion 15 

whether employees can go on str ike in support  of  a demand 

for an equity sharehold ing in their  employer whether the 

employer of fered these shares f i rst ,  or whether the employees 

f i rst  demanded an equity sharehold ing in their  employer.   This 

proposi t ion is part icular ly t rue,  I  bel ieve,  having regard to the 20 

changes in socia l and economic condit ions that  have taken 

place in our country.    

 

[72]  The part ic ipat ion by senior execut ives in share incent ive 

schemes introduced by their  employers has been common 25 
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place.   I  can th ink of  no conceivable reason why i t  is  not  a 

perfect ly legi t imate demand for employees,  other than senior 

execut ives,  to now also part ic ipate in an equity sharehold ing 

in their  employer.   I f  they have made such demand, and i t  is  

not  met,  then if  need be,  they must be ent i t led to str ike in 5 

support  of  such demand.  

 

[73]  Having considered the matter,  I  am therefor sat isf ied that i f  

and when employees make a demand for an equity 

sharehold ing in their  employer,  i t  involves a matter of  mutual 10 

in terest  between employer and employee.  I  am also sat isf ied 

that  i f  that  demand is not  met,  employees may go on str ike in 

support  of  such demand for the purpose of  remedying such 

gr ievance or resolving such dispute as may have ar isen f rom 

their  demand.  Such interpretat ion does in my view not  l imit  15 

any fundamental  r ights of  the part ies and is to be preferred. 

 

[74]  I t  fo l lows that  I  am sat isf ied that  the demand by the f i rst 

respondent and/or the th ird and further respondents for an 

equity sharehold ing of  20% (twenty percentum) in the 20 

appl icant  does const i tute a lawful  demand as contemplated by 

the provis ions of  chapter IV,  and in part icular ss 64,  65 and 

67 of  the LRA.  I  am equal ly sat isf ied that  the stated demand 

is in respect  of  a matter of  mutual  in terest  between employer 

and employee as contemplated by and def ined in the LRA.  25 
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The Counci l  accordingly had jur isdict ion to enterta in the 

d ispute referred to i t  under case number SARBBAC06-10 by 

the f i rst  respondent on i ts own behalf  and on behalf  of  the 

th ird and further respondents.   In terms of  that  d ispute the 

f i rst  respondent and/or the th ird and further respondents is 5 

demanding an equity sharehold ing of  20% (twenty percentum) 

in the appl icant  and the appl icant is  refusing to comply.  

 

[75] The jur isdict ional  ru l ing issued on 1 February 2007 by the 

Conci l ia tor in  the Counci l  under the ment ioned case number, 10 

pursuant to the conci l ia t ion proceedings between the 

appl icant  and the f i rst  respondent and/or the th ird and further 

respondents,  is  therefor not  subject to review and being set  

aside.   The jur isdict ional  ru l ing of  the Counci l  accordingly 

stands. 15 

 

[76] As stated,  I  have already ear l ier issued my order herein.   For 

the sake of  completeness,  that  order is repeated.  I t  was as 

fo l lows: 

 20 

 

1 . The appl icat ion to consol idate matters JR44/07 and 

JR352/07 is granted. 

2. The inter locutory appl icat ion to str ike out  is  d ismissed. 
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3. The appl icat ions in matters JR44/07 and JR352/07 are 

d ismissed and the appl icant is  ordered to pay the 

respondents’  costs of  sui t .  

 

 5 
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