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Pi l lay D, J

[1] This   is   an   appl icat ion   to   review   and   set   aside   the   award 

of   the   second   respondent   commissioner.   The   th i rd 

respondent  employee was  dismissed   for   receiv ing  a  bribe 

from a  transport  contractor.  

[2] The   arbi trator   found   that   the   employee   did   receive   a 

payment   of   R3   000.   He   accepted   that   the   payment   was 

not   for  a   loan  as  al leged  by   the  employee.  However,   in   a 

convoluted   way   of   reasoning   he   concluded   that   the 

employee   was   not   d ishonest   in   re lat ion   to   the   employer 

and therefore  to dismiss him would be unfai r .  
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[3] In   the   course   of   reaching   that   conclusion   the   arbi trator 

was   persuaded   that   the   charge   of   br ibery   was 

inappropr iate,  and that  i t  should have been extort ion.  He 

Proceeded   to   f ind   that,   because   the   transact ion   did   not 

involve  vio lence,   int imidat ion  or   force   i t  was not  extort ion 

ei ther.   He   then   reasoned   that   as   i t   was   the   employee’s 

job   to   persuade   workers,   to   use   his   inf luence   as   chief 

shop   steward   and   to   persuade   them   to   act,   he   did   not 

break  the rule.  The court  draws  these  inferences  from the 

award which  is vague  in several  respects.  

[4] From   the   arbi trator ’s   reasoning   i t   seems   that   the 

arbi trator   has   lost   h is   moral   compass.   This   is   c lear ly   a 

case   of   wrongdoing   whether   one   labels   i t   br ibery   or 

extort ion.   I t  was  payment   to   a   shop   steward   to   paci fy   his 

const i tuency   when   there   was   evidence   that   he   was 

agi tat ing to cause trouble  for   the contractor.

[5] Furthermore   the   arbi trator   does   not   reconci le   h is   ini t ia l 

f inding   of   credibi l i ty   against   the   employee   wi th   his 

conclusion   and   award   in   which   he   reinstated   the 

employee. 

[6] Given   the   ser iousness   of   the   offence   committed   by   the 

employee,   and   the   poor   judgment   exercised   by   the 

arbi trator,   the   court   d i rects   the   registrar   to   refer   a   copy 
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of   this   judgment,   af ter   i t   is   t ranscr ibed,   to   the   National 

Director   of   the   CCMA   with   a   v iew   to   invest igat ing   and 

moni tor ing   the  competence  of   th is  arbi t rator   to   remain  on 

the CCMA’s panel  of  arbi t rators.

[7] I  grant  an order  in  the fo l lowing  terms: 

a.  The award  is reviewed and set aside. 

b.  The dismissal  of   the employee was  fa i r .  

c.   The   employee   is   to   pay   the   costs   of   the   review.  

d.  The registrar  is d i rected  to  refer  th is  judgment  to  

the Nat ional  Director of   the CCMA.

______________________

Pi l lay D,   J
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