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IN THE LABOUR COURT OF SOUTH AFRICA

"~ HELD IN CAPETOWN

C 472/08

REPORTABLE
In the matter between: .
South African Municipal Workers Union Applicant
And

N City of Cape Town “'First Respondent
S.A Local Government, Bargaining Council Second Respondent
Hilary Mofsowitz (N.O) | : . Third Respondent
JUDGMENT

CELE J
INTRODUCTION

- [11  No work, no pay, no benefits ieads 1o a Eeave of absence

without pay. What then is the impact, -if any, of this principle to
the employer portion of the payments to medical aid, pension
fund, housing subsidy and group life insurance pro rata to the
number of days of such absence?



From: To: 0865072559 11/03/2010 08:57 #881 P.003/018

Background facts

[2] As part of their terms and conditions of employment, the
employees of the first respondent and therefore members of the
applicant are entitled to receive the employer contributions to
varrous benet"ts such as medical aid, pension fund housing

| subsrdy and group life insurance. This entitlement is specifically -
provided for in the framework agreement on conditions of
service and service benefits for employees in- the City of Cape
Town, which was a valid and operatrve coliectrve agreement of
‘the parties in 2005. '

[3] The Corporate Systems and Support Services within the -

'Human Resources Directorate of the first respondent prepared

 a report dated 20 May 2004 pertaining to the creation of a
standard and uniform unpaid leave polrcy for presentatlon to the
Crty Manager. At that time, management of the thlrd respondent e
did not have a consistent practice on how to handle cases of -
employees who went on unpaid leave. In some cases
payments towards benefit schemes were pro rated according to
the days of absence while in others full contributions by the"
employer were paid. |

[4] Under baokground and discussion the report then reads:‘ |
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“In considerin.g this matter the general rule and benchmark practice
to be followed' is: “No work, no pay and no benefits”. As the
employee on unpaid leave will be paid pro rata relative to the timé
worked, the same should apply to contributions to benefit schemes
and allowances. This means that pro rating shou_ld in principie
apply to all benefits and benefit schemes during a period of unpaid
leave. Current policies and conditions provide for different periods

" regarding pro rating of benefits. Pro rating is in terms of the current
policies and conditions not applied from day one but start after 14
consecutive days for the Cape Town administration, 30 days for the
CMC and 15 days for the other administrations.

The view is that pro rata payment shouid commence from day one. .
There is no substantive reason why council should continue to pay
"benefits for an inifial* period of unpaid Ieave.' In addition to this
cognizance shouid also be taken of the fact that the SAP system
has s standard way for managing unpaid periods .namely that
earnings and deductions can be set to pro rate or not to pro rate.

- Standardization of unpéid leave policies and conditions will thus
also benefit the SAP system and reduce administrative ddstjs"

Continuous engagement took place between the first

respondent and the Municipal Trade Unions operating in its
workplace over the policy “no work, no pay, and no benefits.” In
July 2005 a number of ‘employees belonging.tc; the applicant
embarked on a protected strike for three days. .The" first
réspondent opted not to pay the eniployer portion of the
payments to the medical aid scheme, pension fund, housing
subsidy and group life insurance pro rated to the number of -
days that the employees were on strike. It regarded such three
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days strikes as unpaid leave .and_ it required the striking
employees to pay both the employer and the employee
contributions in respect of such benefits.

[6] During or about August 2005 there developed a dispute between
the first respondenf and the -applicant regarding the
implementation of the policy “no work, no pay, no benefits”. The
applicant referred the dispute to the second respondent for
conciliation. It described the dispute as one of unfair labour
practice pertaihing to benefits as envisaged in section 186 (2) (a)
of the Labour Relations Act 66 of 1995 .(“the Act_"); it sought an

'.orde_r__, compelling the first respondent to péy to the affected
employees, the rhOnetary value of the benefit contributions they
had lost. In October 2005 the first respondent decided to
su.spend‘the implementation of its policy. It then issued a letter
dated 5 October 2005 which it addressed to the second
respondent. The portion of the letter which deals with deduct;ons

“when an empioyee is on unpaid Ieave reads

- “After thorough consideration of challenges faced by the parties in
the :mplementatlon of the aforementioned pollcy, the city has taken
a decision fo suspend the policy with effect from 1 October 2005.
The provisions of the BCEA shall be used to regulate the unpald‘
leave dispensation until a policy is put in place.”
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[7] The concerns expressed by the applicant were three-fold, that:

> the contributions to the benefits were not appropﬁately
to be regarded as renumination for purposes of “no
work, no pay”, e

> the policy would adverse!y affect the rlght of its
members to take part in a str:ke

» the withholding of contributions could lead to policies
being cancelled or other adverse actions in respect of

individual employees.

[8] The dispute was not capable of a resolution at conciliation,
| -wherééfter it was referred to arbitration. The third réspondent
was appointed to arbitrate it. The first respondent raised two
~ points in limine, namely, ‘

> the second respondent lacked jurisdiction to hear
the matter as the amounts withheld constituted
remuneration and not benefits as defined. It
contended that it was entiled to withhold the
amounts in question by virtue of the provision of the
BCEA which defines remuneration to include the
amou_nts subjected to the applicant's complaint.
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» the first respondent was under no legal obligation to
provide these amounts during the strike action or

unpaid leave.

{91 The third respondent found that the second respondent
(Bargaining Council) had jurisdiction to hear the matter. She
however found that there was no unfair labour prac’tice .
- committed by the first respondent in relation to benefits.

The review application

[10] The applicant felt aggrieved by the finding that no unfair labour _
practicehad been committed by the fi rst respo‘ndent' It then
initiated the present application in which it seeks to be granted

an order in the following terms:

1. That the arbitration award made by the third respondent onb
June 2005 under case number WCM 020703 be reviewed and
 set aside. L
2. That the aforesaid award be corrected, alternatiVe|y substituted
- to cure the defects alleged by the applicant.
3. In the alternative to paragraph 2 above, that the dispute be
| remitted to the second respondent to be heard by an arbitrator
other than the third respondent. |
4. That such respondent (s) who opposed the application be
ordered to pay the costs of this application.
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The arbitration hearing

"7 [11] “The ‘Mmatter was referred to arbitration as an unfair labour
| | practice in terms of section 186 (2) (a), as an act or dmission
that arose between an employer and employees involving an
unfair conduct by the employer relating to. the provision of
benefits to its employees. The relief sdught was that éhﬁployees
s"_h'o'uld receive unpaid ieave benefits while they were on -unpaid :
leave, in terms of the conditions of service, which the first .

- respdﬁdent was said to have changed unilaterany;

| [12] By agre_emelnt of the parties no oral evidence was adduced by
‘either party. A bundle of documents was handed in by the first .

: réspondént and some 'do_cuments were handed in by the

'applicant which 'inCIuded a. 'pay slip of one of its members,. a Mr

Rabie. Parties then presented their oral and written

subm(issio.ns.

[13] It remained common cause between the parties that employees
- of the first respondent, including members of the applicant,
qﬁaliﬁed for benefits in terms. of either national and/or local
conditions of service to which the first respondent was
contributing, being: : "
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(a) The two National Conditions of Service Coliective
Agreements in operation since 1 January 2004
providing for: ]

> housing subsidies/ home owners allowance:
» medical and benefits; - |
-+ » retirement /-pension fund-( subject to collective

bargaining at national level only) -

(b) The Local Conditions of Service being:
» group life insurance and
» post retirement medical aid subsidy.

[1-4]‘ Mr Rabie's pay'slip showed that the first respondent had
withheld a three day pay and had withheld its pro rata
contribution, aiso for the three days to the benefits which he
was at the time receiving, due to his participation in a three
days strike of July 2005. -

- The chief findings by the third respondent

B -[15] The third respondent made the following ﬁndihgs:

‘| have considered the parties submissions on jurisdiction. While the
‘dispute appears to have elements of both remuneration and benefits, | am
~ persuaded that it is more a dispute around- employee bénéﬁts (in the |
.tra,ditional meaning of the term benefits), as it goes further than meré

remuneration.
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‘Therefore | find that the SALGBC has jurisdiction to arbitrate the dispute
as the dispute concerns an allegation of unfair labour practice in relation to
benefits.

With regard to fairness, Apphcant bears the onus to show that the conduct
of the employer was unreasonable, capncuous and unfa:r "

| have considered that the “no work, no pay, no benéﬁts”- principle is
reasonable and that the employer's obligation to pay benefits (during any

* period of unpaid leave) may be suspended. While in certain circumstances
this may be fair, in other circumstances, it may not be. |

There appears to be a- W|de disparity between the dlfferent benefits that X |
form part of this dispute. Some linked to savings, while others toi insurance
and therefore the nature (and character) of the dispute will dtffer

| therefore am -unable to make a decision on a group basis as each
individual case may differ.

Unfairness must be grounded‘on a factual basis. There waé no objective
evidence to show how an individual applicant would be adversely affected
by the City’s conduct. While there may be a subjective perception of
~ unfaimess, | am of the opinion that the ohus to show unfair conduct (in
terms of the unfair labour practice provision) has not been discharged.
Applicant has not discharged the subjective fest to show unfairness.

Accordingly, | have not found the City's conduct to be unfair or that the
City committed an unfair labour practice.”
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_Grounds for review

[16] The applicant submitted at arbifration that the non payment of -
pro rata share by the first respondent would have prejudicial
effects in‘ that it would:
- (a) resultin the ihterruption of medical aid;
(b) also result in employees receiving disproportionately less
 pension benefits on retirement as non payment of
contribution would only be magnified by the growth that |
 those contributions would have over time. |

[17] The effect of the prejudice on the general or group level is that
it would unduly limit the right of SAMWU'S members to take
part in strikes as they would be dissuaded from exercising this
right. On the individual level there was the unchallenged
evidence of the profound effect the deduction _of_contr_ibutidns -
had on Mr Rabie as an individual employee. There was thus a |
very real distinction )between “no work, no pay” and “no work,
no benefits” The only submission made by the first respondent =~ - -
was that the contribuﬁons were part of “remuneration” and were
thus not subject'to the jurisdiction conferred by section 186 (2)
(a) of the Act when read with section 21 of the Basic Conditions
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of Employment Act and regulations 691 defed -237 rMay 2003.
There was accordingly no rebuttal tendered by the first
respondent as to why its conduct was not unfair as alleged by
' the applicant. In the light thereof, the only reasonabie
conclusions that the third respondent could have reached were
- that:

- {1) The deductions, not forming part of remuneration,
~ were benefits. '

(2) There was no basis in law for the first respondent to
unilaterally withhold these, elther due to a strike or
otherwise, so long as the employees absence from :
‘work was lawful. .

(3). There was prejudice g'enerally' as well as specifically. :

(4) That the first respondent’s conduct was accordingly
unfair.

[18] The third respondent's fi ndings to the contrary are not only -
unreasonable, but are also Iegally indefensible. it must simple
follow that if the f:rst respondent had no. basis in law to wnthhold_
the benefit contributions, it acted unfairly and unlawfully with the
consequence that the award stands to be set aside on review.

Submissions by parties
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Applicant’'s submissions

It is common cause that all of the first resbondent’s employees
must belong to a medical aid and peneion fund. Further, the
employees were entitled to the benefits as of right in terms of
their conditions of service. Therefore when taking into account

- the general and specific prejudice to be suffered by applicant’s

members, it was not required that direct evidence be led.

It must equally be common cause that any failure to make
contributions to those benefits would result, at the very ieast to
a d:mmutlon ln the benef ts to those employees That much is

_inherent in the nature of the benefits themselves. This aside

from the fact that an employee engaged in a strike would
potentially receive no medical aidﬂ cover due tq non-payment of

‘premiums.

On the individual level the a-pplicent tendered into evidence the
pay slip of Mr Rabie, from this pay slip it would have been
readily apparent that Mr Rabie would have received a

‘substantial ioss of beheﬁts during the course of the strike and

unpaid leave. In contrast, no evidence was presented by the:
first respondent to rebut the version that the policy of “no work,
no ‘pay, and no benefits” was fair or operationally justifiable.

- There 'was thus no basis for the third respondent to have
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concluded that the policy or conduct of the first respondent was

reasonable.

[22] In the context of the above and the rules of evidence, the only
reasonable conclusion that the third respondent could have
arrived at, was that the conduct of the first respondent was
unfair, she having already concluded that the dispute was one
pertaining to benet" ts. Put dtﬁerently, given that the absence of
the employees was lawful (either because of a protected stnke
or authorized unpaid leave) there was no basis for the first
respondent to refuse to provide the benefits.

The first respondent’s submissions

- [23] Duri‘ng 2004 the first respondent drafted a poiicy to standardise
the regulatlon of unfalr leave as it did not have a uniform policy
and the ccilectlve agreements dtd not-regulate the issue. First
the respondent informed the applicant in writing on 5 October
2005 thé‘t_with'effect from 1 October 2005 the proposed policy
of ncjwork, no pay, no beneﬁts., would be suspended and that
the provisions of the Basic Conditions of Emplcyment Act would

~ be used to regulate the u'npeid' leave dispensation until a poIi'cy
VVWas in place. Asa consequence, the first respondent dealt with
the applicant’s members and the rest of its employees in terms-
of the provisions'of the Basic Conditions of Employment Act
and not in terms of the pr0posed policy in relation to unpaid
Ieave The third respondent correctly considered that the first
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réspondent applied the tegislative requirements to determine
the value of leave for the purpose of unpaid leave.

[24] The applicant contended that the first respondent’s conduct
was unfair at a general and an individual level, resulting in the
interruption of medical aid .cover andwthe appﬁli’cant’s members
receiving diSproportionater less pension benefits. This
‘contention was not supported by any eVidence and moreover
the applicant failed to demonstrate why the first respondent's
practice of “no work, no pay, and no benefits” was unlawful or

unfair. -

[25] The applicant handed into evidence the pay slip of Mr Rabie.
This' pay slip Showéd that the first respondent did not withhold
any benefits from him and that, all that happened was that he
was required to pay the first respondent’s benefit contribution
on a pro rata basis for the days that he pg;rticipated'in the strike.

- The third fespondentfs finding that there was no objective
~ evidence to show how an individual applicant would be
‘adversely affected by the first respondent’s | conduct was

-accordingly correct.

[26] The first respondent stated in its closing argument during the
' 'arbitrationmheari_ng that its conduct was not unfair. It motivated
its cbn’tention by submitting that it had applied the provisions of

the Basic Conditions of Employment Act due to the fact that the



-

From: To: 0865072558 11/03/2010 09:58  #881 P.016/018
. | : : 15

collective agréements operating between the parties did not
deal with uhpaid leave.

[27] During the period when the applicant's members embarked on
a protected strike, there is no legal ob!igation to remunerate
striking employees which by implication includes all employer
payments in relation to beneﬁt'cor-itribﬁtions. |

[28] The third respondent’s finding that the first respondent did not
- commit an unfair labour practice is nof one thét a reasonable
decision maker could not reach. Further, the award does not
stand to be substituted as the applicant has not-made out a
proper case in that the applicant has not placed sufficient
evidence before court meriting such substitution with the court's
‘own decision.

Analysis

[29] The record of the arbitration hearing shows that parties
deliberated dhly on whether or ndt_ the second respondent had
jurisdiction to entertain the dispute" between them. The first
respondent took a lead in presenting its case because it is the
one that raised the jurisdictional issue. The third respondent :
pointed out to the parties that once the jurisdictional issue was
dealt with, the applicant would take a lead in presenting its case
6n the alleged Linféir labour prabtice issue. However, at the end
of the arbitration hearing, the third respondent placed it on



From: To: 0885072559 11/03/2010 09:58  #881 P.017/019
A | 16

record that the parties had agreed to submit arguments on the
merits of the dispute, in writing. It is difficult to understand why
the parties, and more so, the applicant, adopted this procedure.
The applicént had referred an unfair labour practice dispute for

_ arbitration, which entailed the leading of evidence, instead, the
app'iit:ant was a party to a procedure which denied it the very
hearing for which the dispute was referred. The consequence is
that no evidence was led on how the first respondent committed
an unfair labour practice against its members. Recourse can

--only then be had to the written closing submissions they 'méde :
togethér with those documents which the parties presented
during their 6pening addresses and the arguments they made

~ in relation to the issue of jurisdiction. |

[30] While different cases wil possibly require different procedures
when "a litigant has raised the question of whether fhe
- bargaining council or the c.om'missipn has or does not have
jurisdiction to hear a dispute, in this matter it was expedient fbr
the third respondent to have first considered the juris.dictional
issue before inviting the parties to be heard on the main issue.
She chose not to follow that route. The parties agreed with the
manner that she considered appropriate in order to determine

the dispute fairly and quickly.

[31] Where employees embark on a protected strike and the first
respondent reciprocates with a policy “no work, no pay”, the
applicant has no problem. A weekly paid employee, who
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participates in a protected strike which takes, say 3 to 5 weeks,
will then be without a pay for 3 to five weeks. Surely, having no
salary for 3 to 5 weeks would have prejudicial effects on the
livelihood of such an employee. When the strike is finally over,
the employee might not even have money to come to work, to
tender his or her services. Surely, the effect of the prejudice on
the general or group level is that it would unduly limit the right of
union members to take part in strikes and the members may be
dissuaded thereby, frorh exercising a right to strike.

[32] | have found it difficult to construe a rationale for the prejudicial
-éffectL if the employer withholds the pfo rata share contributions
in respect of benefits, which is different to the withholding of
remuneration. Mr Rabie’s pay slip shows no more than the = - -
reality of the none contribution of the employer's pro rata share
to benefits in the same manner as would be shown when

remuneration is WEthhe!d.

" [33] | am accordingly in agreement with the third respofndent that the
| applicant has not shown how the ﬁrs.t respondent committed an

unfair labour practice. It has always been common cause
between the parties that no collective agreement existed
between them to regulate whether the first respondent is

entitled to withhold its share of contribution to the benefits ofits
employees during their unpaid leave. The applicant has not
shown anything which made it an unfair labour practice for the

first respondent to rely on the provisions of the Basic Conditions -
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of Employment Act. Therefore the impact of the policy “no work,
no pay, no benefits” has no bearing on the' alleged commission
of the unfair labour practice in this matter. The award issued by
the third respondent is accordingly reaéonable.

[35] The following order consequently falls to be made:
1. The application to review, set aside and/or correct an
 arbitration award dated 5 June 2005, issued by the third

respondent, in this matter is dismissed.

2. No costs order is ma_de.;
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