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Introduction

[1] This is an application in terms of which applicaseeks the following

declaratory orders:

1.1 An order declaring that the third respondent was dismissed by the
applicant.

1.2 In the alternative to 1.1 above, that the jurisdicl ruling handed by
second respondent under case number GAPT 138568 & May 2008

issued under the auspices of the first respondenewewed and set aside.

1.3 An order declaring that the first respondent hagunediction to entertain
the dispute referred to it by the third respondestaining to her alleged

unfair dismissal.

1.4 In the alternative to 1.3 above, the matter be ttechito the first
respondent to adjudicate the dispdt novobefore a commissioner other
than the second respondent.



1.5 Costs only in the event of opposition.

The parties

[2]

[3]

[4]

[5]

The applicant is the University of Pretoria, aitast institution established in
terms of Higher Education Act 101 of 1997 and aisjic person as
contemplated in section 20(4) thereof having iisgypal place of business at

Lynnwood Road, Hillcrest, Pretoria.

The first respondent is the Commission for Contdia Mediation and

Arbitration, a juristic person established in termhisection 112 of the LRA.

The second respondent commissioner Jansen Van Nuareommissioner of
the first respondent. The second respondent id bigeein in his capacity as the
commissioner who made the jurisdictional ruling endase number GAPT
1385-08.

The third respondent is Judith Geldenhuys, a foengployee of the applicant.

The facts

[6]

[7]

[8]

[9]

[10]

Third respondent was employed by applicant in teofna series of fixed-term
contracts as a part-time lecturer in the Departneén¥lercantile Law which
were renewed each time they expired. The employmenimenced on 01
February 2004 and the last contract expired o3@iéNovember 2007.

Third respondent applied for appointment on a peena basis. She was

interviewed on 30 November 2007 but was not sufaless

On or about 07 January 2008, third respondent \ifased a further fixed term
contract on better terms which would cover thd 8rs months in 2008.

Third respondent declined the offer stating tha skpected to be appointed on

a permanent basis.

On 28 January 2008, third respondent was presemtbdwritten reasons for

the decision not to appoint her on a permanensbasi
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[11] On 31 January 2008, third respondent referred &ged unfair dismissal

[12]

[13]

dispute to the first respondent. The dispute wagitiated on 27 February 2008,
it remained unresolved. The dispute was schedubedafbitration and the
arbitration hearing took place on 05 May 2008. bgrihe arbitration hearing,
applicant raised a point in limine that first resgent has no jurisdiction to
handle the dispute since in its view third respomdeas not dismissed.
According to applicant, third respondent cannoy @ a dismissal in terms of
section 186(1)(b) of the LRA since she had beeereff another fixed term
contract on even better terms.

The point in limine was rejected by the second aadpnt.

Applicant was then served with a notice of set daivthe arbitration hearing to
be held on 15 May 2008. The arbitration hearing l@sn postponesine die

pending the outcome of this application.

Applicant’s Submissions

[14]

[15]

[16]

[17]

Third respondent’s case pertains to her allegethid&al as contemplated in
section 186(1)(b) of the LRA.

According to third respondent, she reasonably expeihe applicant to appoint
her on a permanent basis. Applicant does not aiskdburt to reject third

respondent’s assertion of such expectation.

A reasonable expectation on the part of an empl&meployed in terms of a
fixed term contract that, after expiry of the fixesfm contract, that employee
will be employed in terms of a permanent contrdaroployment is, in law, not
an expectation which can found a claim in termss&dtion 186(1)(b) of the
LRA.

Third respondent has admitted that she was offarezhewal of her fixed term
contract on terms not les favourable than that exf previous contracts. The

reason why she is currently not an employee of #pplicant is her



unwillingness to accept an offer to renew the amition the same or similar

terms as before, and not because of the appliciitise to make such offer.
Third Respondent’s Submissions

[18] Third respondent disputed applicant’s allegatioat tthe presented lectures in
the place of permanent lecturers who were abseatrasult of their sabbatical
or maternity leave and stated that she did the semk as permanently

appointed employees.

[19] Third respondent’s case revolves around two issnamely that the terms
offered were on less favourable terms and thatsedi86(1)(b) of the LRA if
properly interpreted includes a legitimate expeéatato indefinite employment

on similar terms.

[20] Third respondent declined the offer of anotherditerm contract on the basis

that she had a reasonable expectation of permapgotntment.
Legal position
[21] Section 186(1)(b) of the LRA provides the followiri@pismissal means that —

@) ...

(b) an employee reasonably expected the employeerew a fixed term
contract of employment on the same or similar teootshe employer offered to

renew it on less favourable terms, or did not remgw

[22] In Dirks v University of South Africa (1999) 20 ILJ 127 (LC) — the court
held that employees cannot claim to have been dgadiwithin the meaning of
section 186(1)(b) of the LRA if they expected thay would be permanently
appointed.

[23] In Mclnnes v Technicon Natal (2000) 21 1LJ 1138 (LC} the court held at
para 20 and 21 as followS//hat section 186(1)(b) clearly seeks to address is
the situation where an employer fails to renewdixeerm employment where

there is reasonable expectation that it would beereed. It is the employer who
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[24]

[25]

[26]

creates this expectation and it is then this exqiemt, created by the employer,
which now gives the employee the protection aftbridg this section. If the
expectation which the employer created is thatrdrewal is to be indefinite,
then the section must be held to also cover thaatson”.

In University of Cape Town v Auf der Heyde (2001) 221] 2647 (LAC) —

the court stated at para 20 as follows:For. the respondent, Mr Janisch
submitted that the respondent reasonably expettecappellant to renew his
fixed- term contract either by extending it to fijuears or by appointing him
permanently. In Dierks v University of South Afr{d®99) 20 ILJ 1227 (LC) it
was held that an expectation of renewal in termsaiftion 186(b) does not
include an expectation to be appointed permaneitlyMcinnes v Technicon
Natal (2000) 21 ILJ 1138 (LC) it was held that smtt186(b) covers a
reasonable expectation of a permanent appointmeni143B-F). It is not for

present for present purposes necessary to resabigedifference of opinion. |
shall assume, without finding, that the reasonabipectation of a permanent

appointment falls within the ambit of section 1§&(b

In SA Rugby (Pty) Ltd v CCMA & Others (2006) 1 BLLR 27 (LC) — the
court held that what section 186(1)(b) requires in expressed terimnsa
reasonable expectation on the part of the emplaye¢ there would be a
renewal of the fixed contract in question, i.e fad 3 month contract on the
same or similar terms, not an expectation of anotomtract for a period of 1

year and for a different purpose”.

In Vorster v Rednave Enterprises CC t/a Cash Converter Queenswood
(2008) 11 BLLR 1111 (LC)- the court held at para 20 as follow3he
question that arises is whether or not the Applidzad a legitimate expectation
that the contract will be renewed and that she wohbE appointed on a
permanent basis. | am of the view that the evidsnpgorts this conclusion and
that the Applicant did in fact have a legitimatepestation that the contract
would be renewed and be made permanent. As a temultof the view that that

Applicant was dismissed as contemplated by set861l)(b) of the LRA...".
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Analysis

[27]

[28]

[29]

[30]

[31]

[32]

It clear from the case law referred to above thatd are two schools of thought
regarding the question whether the concept of redse expectation as
contained in section 186(1)(b) of the LRA inclu@d@sexpectation for permanent

appointment or not.

In my view, the LRA is a piece of social legighat which should be
interpreted in a liberal manner so as to ensureattanment of fairness at the

workplace.

| am further of the view that the purpose of setti®6(1)(b) of the LRA was to
curb the anomaly that employers would deprive eygds of job security and
other benefits which are enjoyed by permanent eyagl® by simply employing
employees on a fixed term contracts and renewiagséid contracts each time

such contracts expired.

In view of the purpose of section 186(1)(b) it @bubt have been the intention
of the legislature to limit the concept of reasdaaxpectation to the renewal of
the contract and thereby exclude an expectatioparfmanent employment
where the evidence shows that the employee indestl @ reasonable

expectation of permanent employment.

| therefore agree with the decisionWorster v Rednave Enterprises CC t/a
Cash Converters Queenswoodeferred to above that concept of reasonable
expectation as contained in section 186(1)(b) ohetu an expectation for
permanent appointment. In his award second resporitkes dealt with the
divergence of opinion on this aspect and also ankisted his preference for the
view that section 186(1)(b) should include an exg&mn for permanent
appointment. In the circumstances the applinafor declaratory orders as
contained in prayer 1 and 3 of the Notice of Motiamnot be granted.

Applicant has in the alternative submitted thabsecrespondent’s ruling should

be reviewed and set aside based on various grouhith will be dealt with



below. However, the crux of applicant’'s review apgtion is that second
respondent’s interpretation of the law is incorresthce the concept of
reasonable expectation should not include an eapect by part time
employees to be employed on a permanent basisiufther central issue in the
review application is that second respondent madenalusion that applicant’s
failure to give effect to the expectation of perm@inemploymentconstituted

an unfair dismissal as contemplated in section 186] of the Act’is

inexplicable and irreconcilable with the provisiafghe Act.

[33] | shall deal with the grounds for review in the t@ of each one of the above

iISssues.

Do the provisions of section 186(1)(b) of the LRAXxelude an expectation of

permanent appointment by part-time employees

[34] Section 213 of the LRA which defines the term emgpodoes not contain any
distinction between permanent and part time emg@sydhe only persons
excluded from the definition of employee are indejent contractors.
Furthermore, part time employees do not fall wittive category of persons
excluded from the application of the LRA in ternfssection 2 of the LRA. |
therefore find that the provisions of the LRA inngeal apply to part time

employees as well.

[35] However, applicant’s review is based on the vieat $ection 186(1)(b) of the
LRA does not apply to an expectation of permanempleyment by part time
employees and thus should be confined to an expmttdy permanent

employees on a fixed term contract.

[36] | must point out that the wording of section 18@§))of the LRA does not
contain any exclusion which applicant is readintp ithe section. The entire
section does not distinguish between part time @e&rnanent employees nor
does it contain any exclusion of any category opleyees. In my view, the

cardinal issue is that any employee who is emplayed fixed term contract



[37]

[38]

and has a reasonable expectation of the renewtlkeafontract or appointment

on a permanent basis can rely on section 186(aj(the LRA.

The above conclusion reaffirms the liberal intetgtien which should be
adopted in interpreting the provisions of sociajis&ation like the LRA as

referred to in paragraph 23 above.

In view of the above conclusion, | am of the vidwatt the ruling by second
respondent which in effect implies that section (13®) also applies to an
expectation of permanent appointment by part timgpleyees on fixed term
contract is not unreasonable, irrational, conttarycase law, evidence of the
commission of a latent gross irregularity and rexitshows that he failed to
apply his mind to the facts.

Did third respondent make a ruling that applicant’s failure to give effect to the

expectation of permanent employment “constituted anunfair dismissal as
contemplated in section 186(1)(b) of the Act”.

[39]

| have perused third respondent’s ruling and fotivad third respondent never
made a ruling that applicant’s failure to give effdo the expectation of
permanent employment “constituted an unfair disatisss contemplated in
section 186(1)(b) of the Act”. On paragraph 20 o tuling, third respondent
stated the following:The fact that the respondent in casu (applicantreniew)
has offered a new fixed term contract to the ajppli¢on better terms) does not
necessary imply that there was no dismissal as eooplfated in section
186(1)(b) of the Act"This is the only view expressed by third respondethe
entire ruling which is closest to the finding halkeged to have made. It is clear
from the above extract that third respondent ordglena finding that there was a
dismissal but such finding had nothing to do with fairness of such dismissal.
In the portion entitled “Ruling” third respondentled that first respondent has
jurisdiction on the dispute and that the matteusthde set down for arbitration.
This conclusion militates against any statemerttttiied respondent pronounced

on the fairness of the dismissal since there whalde been no purpose to set
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the matter down for arbitration if there was alyead finding that applicant
committed an unfair dismissal. | therefore concltie third respondent never
made the finding as alleged by applicant and thesgrounds for review based
on this fact cannot stand.

Did third respondent fail to properly apply his mind to the significance of the fact

that the applicant offered a renewal of the fixed érm contract on the same (or

better) terms

[40]

[41]

[42]

[43]

On page 4 of the ruling, second respondent staedbtiowing: “The applicant
pointed out, however that it was not her case thatrespondent had created an
expectation to the effect that her fixed term cacttvould be renewed or that
the respondent had failed to renew such a contr&te, on the contrary,
contended that the respondent had created an egpmttthat she would be
permanently be employed and it was the respondéaitise to give effect to
that expectation which constituted an unfair disaisas contemplated in
section 186(1)(b) of the ActSecond respondent proceeded to state tihe
point is well taken. The fact that the applicanpacant on review) had been

offered a further fixed term contract is indeecklavant in this circumstances”.

It is clear from the above extracts from the rulihgt the fact that applicant had
offered third respondent a further fixed term caatrwas not the issue before
third respondent. The issue was the failure by ieppl to meet third

respondent’s expectation of permanent employméntiould have served no
purpose for second respondent to have consideeedatit that applicant had
offered a renewal of the contract even on bettendesince that issue was not

the cause of the dispute before him.

| therefore find that second respondent’s failareé¢al with the applicant’s offer
of further fixed term contract of employment does prove that he failed to

apply his mind to the issues properly before hilmsTround of review fails.

In the premise, | make the following order:



Order
43.1 The application for a declaratory order isrdssed.
43.2 The review application is hereby dismissed

43.3 The jurisdictional ruling made by second resjgmt under case number
GAPT 1385-08 dated 07 May 2008 stands

43.4 Applicant is ordered to pay costs.

Nyathela AJ

Date of Hearing 18 June 2009

Date of Judgment: 19anuary 2009
Appearances

For the Applicant: Adv Redding SC
Instructed by: Anton Bakker Attorneys

For the Respondent:.  H. Cheadle
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