IN THE LABOUR COURT OF SOUTH AFRICA
(HELD AT JOHANNESBURG)
CASE NO: J 1686/10

In the matter between:
THE BUSINESS ZONE CC Applicant
and

NATIONAL BARGAINING COUNCIL FOR

THE CLOTHING INDUSTRY 15T Respondent
THE SHERIFF, HARRISMITH 2\P Respondent
REASONSFOR JUDGMENT
LAGRANGE, J

Introduction

1. This matter was heard on an urgent basis on 26 #W#fl10 and the following order was
handed down on 31 August 2010:

“...the application to stay the enforcement of thkimation award dated 3 May 2010,
issued under the auspices of the first respondise( number 7879/ 44/05/10) and to
stay the writ of execution consequent thereto, pgnithe outcome of the review
application filed under case number JR 1279/1@jssnissed with costs.”

2. The writ was stayed pending the handing down obtider. My reasons for the order

follow.



Factual Background

3. The applicant, a clothing company operating in (Qvea, Free State province, was seeking
an interim interdict staying the enforcement ofalpitration award issued on 3 May 2010,
under the auspices of the first respondent. It @dsio stay the enforcement of the award
pending the outcome of a review of the award. Maard issued is to enforce the wage and

benefit provisions of a collective agreement whagiplied to the applicant.

4. The amount due by the applicant to the counciéims of the award is R 2,774,061-75 some
of which is comprised of underpayments in respécipoescribed wages (R 1,910,330-00),
provident fund contributions (R 54,018-72); couneilies (R 44,754-14) and interest (R
261,183-37). The balance consists of an unpaeldirR 502, 275-72 and costs of R 1500.
The period during which the short payments arosga®to the period 1 September 2008 to
31 August 2009. During that time, the applicanktiethin the scope of the collective
agreement published in government Gazette 282&3 d& December 2005 which was

extended to non-parties to the agreement on 9 Noge@007.

5. The applicant effectively concedes that it wasaaowhplying with the collective agreement,
but disputes the correctness of the amount awafdezibasis for the discrepancy it advances
in its founding affidavit is that the number of eiloyees used to calculate the amount due is
incorrect. The short payments which were the stilojedter of the award concerned 262
employees of the company, whereas the list of narhtree applicant’s employees attached
to its purported review application consists of €83ployees. If the additional 173
employees were employed during the period undesideration in the award and were paid
correctly then that would not affect the validitiytbe award. If they employed then and
were underpaid then it simply means that there logafjurther claims yet to come. | do not

see how that undermines the status of the awambspect of the other 262 employees.

6. On behalf of the applicant, it was also advancethfthe bar that the award was based on

estimated and not actual underpayments and thertfferamount awarded would be



inaccurate for this reason too. However, as nostfasithis contention was laid for this
contention in the founding affidavits before theidolt appears for the first time in the
belated review application filed the day this maitas heard. This issue will be addressed

below.

7. In February 2010, the applicant was served witbragtiance order by the Council in terms
of which it was called upon to rectify the undenpents. It appears to be uncontested that
the applicant made no effort at that stage to cgmwth the agreement.

8. Prior to the arbitration award being made againshé applicant took no steps to apply for
exemption from the provisions of the agreemenéca fioted by the arbitrator. It was only
after the award was issued that the applicant damgbxemption from the Council. It is
telling that the application was rejected by thei@ol, amongst other things, on the basis
that wage details were not completed and auditexh@ial statements were not attached to
the application. The rejection letter from the Cadlalso notes that the exemption
application was dated 1 March 2010, but was ordgiked on 9 July 2010. It was argued on
behalf of the applicant that the March date wagcatd/e of its earlier intention to apply for
exemption prior to the arbitration award. However explanation was tendered why it was

never submitted until July.

9. The Council’s rejection letter also makes the pthat applications for exemption cannot be
made retrospectively. By implication, the applicanght to have applied for exemption

sometime around September 2008, once the wagetdeheds applicable to it.

10.The original review application which the applicaarports to have launched under case
number, JR1279 /2010 on or about 25 may 2010, mvEct an incomplete statement of
claim. A proper application was served and filetyamn 25 August 2010. The applicant has
applied for condonation for the late filing of tlapplication.



The Arbitration Award

11.The arbitrator had to determine two issues. TistWas whether the applicant had complied

with the agreement or not. The second was the tod®e made in the event that it had not.

12.The arbitrator found the applicant conceded thiahd not complied with the agreement and
that it had received the compliance order. Evenghahe applicant now complains that the
figure for underpayments might be inaccurate, beegart of the workforce had not been
included in the assessment by the Council, the@yldoes not currently deny that it had
not been complying with the agreement, even thaudisputes it made this concession at
the arbitration hearing, contrary to what the a&bdr recorded. It does not appear from the
arbitration award that the accuracy of the amolaitned in the compliance order, which is
the same as the amount due in consequence of #re amas disputed at the hearing and the
applicant does not make such a claim. The applgaoh-compliance is also borne out by its

application for exemption from the agreement oateospective basis.

13.1n its answering affidavit the first respondent maWledges that the applicant presented
arguments to the arbitrator, but claims it presg:nie evidence to counter the allegation that
it had been underpaying wages on a systematic.bAsisording to the evidence of Lubbe,
the Labour Affairs manager of the first respondenthe Free State, the representations of
the applicant in the arbitration to approximatelyriinutes to conclude and were
insubstantial. According to his evidence the essarf the applicant’s complaint to the
arbitrator concerned the high levels of some ofaists, and that other employers were also

not complying with the agreement. This latter refia repeated by the applicant now.
14.The arbitrator found that the applicant had not glied with the agreement in respect of the
underpayments which are the subject of the wrid, iarrespect of the regular submission of

records and wage returns on a monthly basis.

Meritsof the Application



15.The applicant seeks to avoid the consequence® aftibin order to pursue a review

application. The court has a wide discretion whemting such relief, which must be
exercised judicially.In general, a court will grant a stay of executifothe underlying causa
of the judgment debt is being disputed or no loregests, or when an attempt is made to use

for ulterior purposes the machinery relating tol#hging of executior.

Urgency

16.What is immediately apparent from the summary ofsabove, is that the award which the

applicant now seeks to avoid could hardly have cama surprise. The debts arose between
September 2008 and August 2009. The applicantmoedaim it did not know what its
obligations were under the agreement. It was semttla compliance order in February this
year. It made no effort of any kind to comply, sashdiscussing less onerous repayment
terms with the Council. When it came to the artibrahearing the applicant put no evidence
before the arbitrator disputing its liability fdrd amounts due, but only presented arguments

why it should be excused from complying with theeggnent. It did not attempt to make use

of the exemption application process timeously,dnly did so after the award was issued.
Even then, the applicant did not provide cruci&imation such as its financial statements

which would have shed some light on its abilityp#ay.

! SeeBartmann & Another t/a Khaya | bhubesi v De Lange & Another 30 |LJ 2701 (L C) at
2703, [6] —[7], viz:

“[6] The court's discretion should be exercised qially, but generally speaking a court will
grant a stay of execution where real and substajugtice requires a stay; or, put differently,
where injustice would otherwise be done.

[7] The discretion is a wide one. It is foundedtha court's power to control its own process.
Grounds on which a court may choose to stay exatuticlude that the underlying cause of
action on which the judgment is based is undercéttar that execution is being sought for
improper reasons. But these are not the only cistamces in which the court will exercise the
power.” (footnotes omitted)

2 Rham Equipment (Pty) Ltd v Lloyd & Others (2008) 29 |LJ 3033 (LC) at 3036, [10]



17.Accordingly, it is fair to say that the urgencytins matter comes about in circumstances in
which the applicant did not make timeous use ointleehanisms available to it to avoid the
order it now faces. When it did have an opportutotgngage on the issues, it did so in a
half-hearted way. It made no attempt to seek atera and less onerous terms of repayment
from the Council, or engage with it about any dépancies it had found in the Council’s
calculations. It also failed to dispute the amouhits, which were previously set out in the
compliance order and presented at the arbitratiotil, after the award was issued. If it had a
bona fidedispute with the Council over the amount claimed had timeously pursued the
other avenues available to it to try and resoleedispute, but to no avail, and if it could
demonstrate that there was a reasonable apprehehaidt would suffer irreparable harm in
direct consequence of the execution of the orteclaim for relief might rest on a firmer

footing.

The harm the applicant seeks to avoid

18. Frequently, applications to stay of writ in thisu@bconcern arbitration awards in favour of
employees whose ability to repay the amount, ifavard is ultimately set aside on review,
is doubtful. Even then, the court does not necdgsaant the relief sought. Other factors
such as whether the employer was dilatory in chglteg the award or prosecuting the
review application, or whether the review applicatappears to bel@na fideone, with
some prospects of success, are typical considesatvich the court will take into account

in exercising its discretion.

19.1n this case, no reliance is placed on a claimtt@atCouncil’s might be unable to repay the
amount, nor is there any suggestion that the hiaenapplicant will suffer is financial. It
claims the harm it faces is that the factory hased and it is about to forfeit orders “worth
thousands of rands”. The applicant does not proaidedetail about any of the orders which
are supposedly jeopardized. The respondent pouttthat the attachment of goods by the
sheriff did not require the applicant to close fiaetory or cease production. Obviously
though if a sale in execution proceeds then thghimivell occur. However, it must be said

that the applicant still makes no effort to exphaimy a closure is unavoidable at this juncture



nor does it provide anything but the vaguest detadut the nature and extent of the
jeopardized orders. The learned author, Presthbizsl that where the evidence in support of

an application is ‘extremely meagre’ a court magiide to grant an interdict.

20.The applicant does not say it is unable to tendgnment of the amount, nor does it say it is

unable to provide security for the debt as an @dtive to a sale in execution as a means of
satisfying the debt. No financial information wasg pefore the court demonstrating that it
really has no other way of satisfying the award,tbuet a sale in execution proceed. On the
evidence before me, | am not satisfied that thdiegg has demonstrated that the threat of
closure it claims to be facing is harm that necglgsallows from the existence of the writ

of execution. Thus, the applicant has failed tafdssh it is facing harm that can only be

prevented if the stay of the writ is not granted.

21.In passing, it is noted that the applicant alsantdathat neither its employees, nor the

representative union support the Council’s attetmpécover underpayments from it, but not

a single supporting affidavit was filed in confirtizan of these claims.

The existence of alternative relief

22.Clearly, in respect of the disputed portion of wisadwed to the Council the applicant in

principle has a remedy insofar as the arbitrativard might be set aside and a fresh
arbitration hearing convened. Whether it is likedysucceed in that application is a matter
for consideration in weighing up the balance ofvamence. As far as the possible closure of
the factory is concerned, the applicant failedemdnstrate that the only means of avoiding

this eventuality at this time was to obtain a sihgxecution (see discussion above).

The balance of convenience

23.The balance of convenience seeks to evaluate Igtesesprejudice to the applicant if it is
refused an interdict now but is ultimately succelssh review, against the prejudice to the

% Prest C B, The Law and Practice of Interdict§ |@pression, 2007, at 215.



respondent if the interdict is granted and it timately successful. In this instance, because
the applicant has not satisfactorily demonstrabed the harm it fears is one that it cannot

avoid, the matter might end here.

24.However, if | am wrong in this respect and assumséeiad that the applicant has
demonstrated that the harm it seeks to prevenpwolbably arise as it has no other means of
avoiding it, then the balance of convenience fallse considered. Where interim relief is
sought pending the outcome of a review applicatioery the merits of the review should be

taken into account in determining where the balafi@®nvenience lie$.

25.In this instance, the applicant is seeking to seteathe award on a number of grounds. Some
of the reasons relied on in its belated review igppbn are merely iterations of general
grounds on which an award may be set aside. laltkence of any factual specificity in the
founding affidavit which would connect the statesliew principles to the facts of the
arbitration, these cannot be considered. Howelierapplicant does set out some specific

claims, which will be considered.

26. The applicant complains firstly that the arbitraappears not to have considered important
issues such as CMT (‘cut, make and trim’) pricithg high cost of transport and low
productivity. It does not explain how this rendeis decision reviewable. While these
considerations may well play a part in determirangexemption application, the applicant
does not indicate why they are material considanatin an arbitration to determine whether
or not it complied with the agreement. Furthempanagraph 12 of the arbitrator’'s award, he
records that “(t)he Respondent conceded that tlexg W breach of the agreement but
requested me to consider their reason for failoir@dhere.” (sic) Even if the contested
concession mentioned in this statement is ignateghpears that the reasons mentioned by

the arbitrator must refer to the very factors wiiod applicant says the arbitrator failed to

* Ladychin I nvestments (Pty) Ltd v South African National Roads Agency & Others 2001 (3) SA 344 (N) at
355A/B and 357C/D — D, antindependent Municipal & Allied Workers Union v City of Tshwane Metropolitan
Municipality (2008) 28 1LJ 171 (LC) at 182, [31]



consider. It seems he did in fact consider therhdiminot view them as affecting his finding

that the applicant had not complied with the agre®m

27.Secondly, the applicant disputes that it ever abie@as not adhering to the collective
agreement as recorded by the arbitrator. Lastbgntplains that the amounts set out in the
award were based on estimates and no exact figiiveages nor employees were used in

determining the award. These two grounds are cersidtogether.

28.As mentioned above, the arbitrator had to deterristy whether the applicant had
complied with the agreement. The arbitrator recandss award, among other things, that:
“(the) Respondent submitted no actual argumenstated that they are prepared to comply
but needed time to gradually phase in the wage’s“etdthough the applicant denies it
conceded that it was non-compliant, it does nat fakue with this recordal by the arbitrator,
nor does it place any reliance on this statemeit$ ireview application. Its own argument is
not that it paid the correct wages, but that tHeutation of the underpayments was incorrect
because it was based on estimates. The figureslr@h by the arbitrator were those
contained in the earlier compliance order on wiNtthH_ubbe testified. There is no evidence
on the face of the award that the correctnessasietiigures was raised as an issue in the
arbitration. Moreover, the applicant does not clerhave even attempted to do so. In any
event, if the arbitrator’s calculations were simplgorrect, that is not sufficient, without

more, to set aside his award on review.

29.0n the content of the award there is also nothihighvsuggests that the applicant defended
itself on the basis that it was compliant. Quite tpposite appears to be the case: the
applicant was advancing reasons why it could ngttpa wages in the agreement. If it had
complied with the agreement why would it have bewking such representations? It does

not allege it provided evidence proving its comptia which the arbitrator then ignored.

30.0n the basis of the aforegoing it does not seemapipécant has a reasonable prospect of

success in persuading a court on review that thieraior was wrong in concluding it had not

® At paragraph 11 of the award



complied with the agreement and the amounts it oWdten this is taken account the
balance of convenience appears to favour the relgmbnas the review application will
simply delay the date of payment further.

Possible third party claim on the attached assets

31.Before concluding it must be mentioned that irfotnding affidavit the applicant mentions
that “....the large majority of machines and equiptieiong to Mr Mohamed Zubair
Hassim Rhaman (who is not a member or employeeechpplicant)”. The applicant further
observes that Mr Rhaman would be entitled to fil@pplication in the High Court
concerning this equipment and has done so in anothter. Mr Rhaman’s confirmatory
affidavit was attached to the founding affidavit.

32.Clearly as the writ in question was issued by tegi&rar of the Labour Court and the
application to stay its operation is under consitlen by this Court, anyone who has a legal
interest in whether or not it should be stayedainmould be able to join these proceedings
on that issue. Mr Rhaman, who is obviously awarhes$e proceedings, has chosen not to.
Accordingly, | do not see how | can consider hisgible claim which he has not pursued as

a factor bearing on the evaluation of the balarf@®ovenience as the applicant suggests.
Conclusion

33.In the circumstances, | am satisfied the applibastfailed to demonstrate that the urgency
was not self-created, or that the prejudice itnokad to be facing would follow unavoidably
because it could not satisfy the claim. Futhermibrgpuld seem the balance of convenience

favours the respondent. Accordingly, the aboveroeeti order was issued.

=

ROBERT LAGRANGE
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