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IN THE LABOUR COURT OF SOUTH AFRICA  

(HELD AT CAPE TOWN) 

                                                              CASE NO: C726/2005 

         5 

In the matter between:  

EDGARS CONSOLIDATED STORES    

(PTY) LTD                                                                    Appl icant 

 

and 10 

 

JOAQUIM KILSON KALANDA            First  Respondent  

COMMISSION FOR CONCILIATION  

MEDIATION & ARBITRATION                          Second Respondent  

DAVID MIAS N.O.              Third Respondent  15 

            

     J U D G M E N T 

 

        NEL AJ:  

 20 

[1] This is an appl icat ion to review and set  aside the ru l ing of  the 

th ird respondent (“the Commissioner”)  dated 8 September 

2005 (“ the rescission ru l ing”) in which the Commissioner 

d ismissed the applicant ’s appl icat ion for the resc iss ion of  an  

 25 
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        arbi t rat ion award made by the Commissioner in the absence 

of  the appl icant.

 

[2] The appl icat ion for review herein has been f i led eight  days 5 

la te.   Reasons have been provided for the late f i l ing of  th is 

review appl icat ion.  I  have had the opportuni ty to consider the 

prospects of  success.  I  have concluded that  the rescission 

award herein should be reviewed and set  aside.  I  am sat isf ied 

that  the prejudice,  which the appl icant wi l l  suf fer,  i f  the late 10 

inst i tut ion of  the review appl icat i on is not  condoned, far 

outweighs that  of  the f i rst  respondent (“Kalanda”).  I  am 

sat isf ied that  on a conspectus of  a l l  the re levant 

considerat ions, the late f i l ing by the appl icant of  i ts 

appl icat ion to review should be condoned.  15 

 

[3] Fol lowing his d ismissal on grounds of  misconduct,  Kalanda 

referred a dispute to the second respondent (“ the CCMA”).  I t  

would appear that  conci l ia t ion took place te lephonical ly but  

the dispute was not resolved. Thereaf ter the matter was set  20 

down to be arbi t rated before the Comm issioner on 30 June 

2005.  The appl icant,  however,  contends that  i t  was unaware 

of  the set -down date and therefore did not  attend the 

arbi t rat ion hearing.   The Commissioner proceeded with the 

arbi t rat ion in the absence of  the applicant,  and on 12 July 25 

2005 issued an arbi t rat ion award in favor of  Kalanda, f inding  
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        that  h is d ismissal was substantively unfair  and ordering the 

appl icant to pay Kalanda the sum of  R40 480 as 

compensat ion.  

 5 

[4] The appl icant thereaf ter appl ied for a rescission of  the awar d 

on the basis that  i t  had not been aware that the matter had 

been set down for 30 June 2005.  In h is rescission ru l ing,  the 

Commissioner re jected the appl icant ’s evidence that  i t  had 

not been not if ied of  the set -down for arbi t rat ion.  In reaching 10 

th is conclusion,  the Commissioner apparent ly re l ied sole ly on 

the te lefax t ransmission sl ip in the CCMA f i le.  

 

[5] The appl icant contended that despite having been cal led upon 

to do so, the CCMA and the Commissioner had fa i led to p lace 15 

the contents of  the CCMA f i l e before th is Court .   I t  was 

in i t ia l ly therefore argued by the appl icant that th is s i tuat ion 

led thereto that  th is Court  is not  in a posi t ion to assess the 

materia l  which served as the basis for the Commissioner’s 

f inding that  the appl icant had been proper ly not i f ied of  the 20 

arbi t rat ion. I t  therefor contended that the rescission ru l ing fe l l  

to be reviewed and set  aside on th is basis a lone.   

 

[6]     The appl icant,  in i ts supplementary af f idavi t ,  made reference 

to the fact  that  a l though the CCMA had f inal ly p urported to 25 

lodge the contents of  i ts f i le with the Registrar of  th is Court ,   
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        several  mater ia l  documents remained missing, including the 

proof  that not ice of  set -down for arbit rat ion had been 

transmitted to the appl icant.   The supplementary af f ida vi t  

having been f i led on the CCMA, having been alerted to the 5 

fact  that  i t  was al leged that  the contents of  the CCMA f i le had 

not been fu l ly d iscovered, the CCMA then proceeded to f i le  

further contents of  i ts f i le  with the Registrar of  th is Court .   I t  

provided no explanat ion why these documents d id not form 

part  of  the or ig inal  contents of  the CCMA, or where they were 10 

ult imately located by the CCMA.  

 

[7] In any event,  amongst the documents now f i led by the CCMA 

was a pr intout of  an e -mail  (“ the document”) .  On the face of  

the document i t  appears as i f  i t  was sent f rom “Faxinat ion” to 15 

a certa in Zahiera Price (“Price”) on 4 May 2005.  In the 

absence of  any explanat ion by the CCMA, the Commissioner 

or Pr ice,  i t  must be presumed that  this document served as 

the sole proof  before the Commissioner that the arbi t rat ion 

not ice of  set -down had been transmitted by the CCMA to the 20 

appl icant.  

 

[8] I t  was argued that  the Commissioner’s re l iance on the 

document amounted to a fundamental misdirect ion as there 

was no indicat ion as to who the author of  the document was.  25 

        There also, so i t  was argued, was no evidence f rom the  
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        author of  the document to the ef fect  that the not ice of  set -

down had been transmit ted to the appl icant.   I t  was also 

submitted that  there  was nothing before th is Court to suggest 

that  the Commissioner had regard to the evidence of  the 5 

author of  the document,  or had any contact  with the author 

whatsoever.   The document does not in and by i tself  indicate 

what i t  was that  was purportedly t rans mitted by “Faxinat ion” 

to the fax number in quest ion.   For example,  the f i rst  page of  

the document that had been transmitted was not reproduced, 10 

as is of ten the case.  The document f rom “Faxinat ion” is 

directed to Price.   I t  advises Price that :  

 

“Your fax with subject :  WE2948/05 sent to “011 4917846 

addressed to “011 4917846” was successful ly 15 

t ransmitted!”  

 

There is,  however,  no af f idavi t  or statement f rom Price to the 

ef fect what i t  was that  was successful ly t ransmit ted.   There is 

a lso nothing before th is Court  to suggest that the 20 

Commissioner had any contact  with Price,  or conf i rmed with 

her that  i t  was the not ice of  set -down that had been 

t ransmitted to the appl icant by a th ird party,  “Faxinat ion”.  I t  

may be so that  the CCMA uses computer ized facsimi le 

services.  I  am speculat ing,  as I  have not been advised by the  25 
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CCMA or the Commissioner what i t  means that  not the CCMA 

i tsel f ,  but  a body cal led “Faxinat ion” sent the document.   The 

fact  is that  on the face of  the document,  the reader cannot 

without more establ ish what i t  is  that  was forwarded by the 5 

th ird party “Faxinat ion”.  

 

[9] This document which apparent ly p layed a pivotal  ro le in the 

Commissioner’s decis ion to d ismiss the appl icant ’s rescission 

appl icat ion was not f i led by the CCMA, as I  said, unt i l  af ter 10 

the appl icant had f i led i ts supplementary af f idavi t .   The 

appl icant,  r ight ly so,  complains that  i t  had not been af forded 

any opportuni ty to address the Commissioner on th is 

document,  or to quest ion the author and/or recip ient  thereof  

(Faxinat ion) in a hearing before the Commissioner.  15 

 

[10] As th is appears to be the only document received f rom the 

CCMA in support  of  the content ion by the Commissioner that 

not ice of  set -down for the arbi t rat ion had been sent by te lefax 

to the appl icant,  I  am of  the view that  the Commissioner could 20 

not,  on the face of  th is document a lone, just i f iably have come 

to the conclusion that  i t  was the not ice of  set -down of  the 

arbi t rat ion f rom the CCMA which had been transmitted to the 

appl icant.   Therefor,  I  am of  the view that  in the absence of  

other,  and better evidence, the Commissioner could not  25 

just i f iably determine that  proper not ice of  set  down had been  
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        d ispatched to the appl icant.  I t  was argued before me that ,  as 

the Commissioner apparent ly sole ly re l ied on th is  facsimi le 

t ransmission sl ip in the CCMA f i le as proof  that  the appl icant 

had been not if ied of  the set -down, he reached a f inding that  5 

was not rat ional or just i f iable in re lat ion to the mater ia l  before 

him.  I  concur with th is proposit ion.  

 

[11] Commissioners ought by now to appreciate the inherent 

danger of  accept ing facsimi le t ransmission sl ips as conclusive 10 

proof  that not if icat ion of  legal proceedings had taken place.  

 

[12] I t  is  c lear that , in terms of  CCMA Rule 21,  read with CCMA 

Rule 30(2),  a Commissioner is required to ensure that the 

party who had fa i led to attend proceedings had been properly 15 

not if ied of  the date,  t ime and venue of  the proceedings before 

making any decis ion to proceed in the absence of  that  party 

or to adjourn the proceedings to a later date.  

 

[13] As was held in Northern Province Local Government 20 

Associat ion v CCMA & Others  [2001] 22 ILJ 1173 (LC),  at  

1186G-I ,  not ice of  an arbi t rat ion hearing is not  a process to 

be “served” on the part ies.   Accordingly the Court  found at  

1186I that :  

                         “…the presumptions inherent in the statutory definition of “serve” 25 
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can have no bearing on the weight which the second 
respondent ( the Commissioner) ought to have given to 
the evidence of  the (facsimi le) t ransmission sl ip”.  
 5 

The Court cont inued at  1187D:  

“Axiomat ical ly,  in decid ing whether or not  a fax 
t ransmission was received, proof  that the fax was 
indeed sent creates a probabi l i ty in favor of  receipt,  but  
does not logical ly const i tute conclusive evidence of  10 

such receipt” .  
 
 

[14]   Simi lar ly,  in Halcyon Hotels (Pty) Ltd t /a Baraza v CCMA &       

Others [2001] 8 BLLR 911 (LC) at  914C-E, the Court ,  faced 15 

with s imi lar facts to the matter under considerat ion herein,  

held that:  

“…A telefax t ransmission sl ip or registered mai l  s l ip is 
only prima facie  proof  that a document has come to the 
knowledge of  the party on whom i t  has been served.  In 20 

any event,  i t  should be noted that  there is a c lear 
d ist inct ion between service and not if icat ion.   Service is 
def ined in terms of  Rules 1 and 3 of  the Rules 
regulat ing CCMA proceedings (now mirrored in Rules 5 
and 41) to be l imited to part ies to the dispute serving 25 

documents on each other.   This c lear ly excludes 
not if icat ion by the CCMA.  That much is a lso clear f rom 
Rule 23 [now Rule 30(2)]  in term s of  the lat ter and 
based on general  pr incip le,  the second respondent ( the 
Commissioner) should have sat isf ied himself  that  the 30 

part ies had been properly not i f ied”.  
 

        The Court  concluded at 914G-H: 

“The second respondent ( the Commissioner) p laced 
undue emphasis on the technical  def in i t ion of  service 35 

and the fact that  the t ransmission sl ip shows a 
successful  t ransmission.  This is in no way conclusive 
proof  that there was proper not if icat ion and due regard 
should have been had to the facts that  the app l icant 
p laced before him.  The same argument holds t rue for 40 

the registered mai l .   Appl icant stated under oath that  i t  
never received i t .   There was no evidence to the 
contrary.   I  am sat isf ied that  the arbi trat ion award was 
erroneously made in the absence of  the appl icant and 
thus fa l ls squarely with in sect ion 144(a) of  the Act”.  45 
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[15] In the matter under considerat ion,  the Commissioner l ikewise 

accepted the facsimi le t ransmission sl ip as proof  of  service.  

The document in and by i tself ,  and on the face of  i t ,  certa in ly 

does not provide conclusive proof that  the appl icant had been 5 

not if ied of  the arbit rat ion set -down. The Commissioner,  at  the 

t ime of  decid ing to proceed with the arbi t rat ion in the absence 

of  that  party,  was in my view not just i f ied in assumin g that  he 

may do so on the documents or evidence before him. 

Part icular ly as the appl icant ’s a l legat ion that  i t  had not 10 

received th is not ice of  set -down stood uncontested, I  bel ieve 

that  the Commissioner,  in addit ion to ignoring th is 

uncontroverted fact ,  in the rescission appl icat ion again re l ied 

on the t ransmission sl ip as conclusive proof that  the appl icant 

had been not if ied of  the arbi t rat ion set -down. This amounts to 15 

a reviewable misdirect ion.  I  bel ieve the Commissioner’s 

approach in the rescission award,  and his conclusions arr ived 

at ,  are not  just i f iable having regard to the reasons given 

therefore and the mater ia l  which was before the 

Commissioner.  20 

 

[16] I t  would also appear as i f  the Commissioner,  in reaching his 

conclusion,  had regard to a number of  facts appearing f rom 

the CCMA f i le, and f rom which the Commissioner drew 

adverse inferences.  He in h is rescission award refers to the 25 

fact  that  the appl icant had not in the course of  the te lephonic  
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        conci l ia t ion hearing objected to the use of  th e fax number in 

quest ion.   The appl icant contends, correct ly so I  bel ieve that 

i t  was not af forded an opportuni ty to present i ts case on th is 

point  to the Commissioner or to address any concerns the 5 

Commissioner might have had in th is regard.  

 

[17] The appl icant further contended that  i t  appears f rom the 

answering af f idavi t  of  Kalanda that he in fact  f i led opposing 

papers in the rescission appl icat ion.  These papers were not 10 

properly served on the appl icant and the appl icant contended 

that  i t  had no opportun i ty to respond thereto.  

 

[18] Clearly impl ic i t  in  the requirement of  a fa ir  hearing is the 

need for fu l l  d isclosure of  mater ia l  informat ion to the af fected 15 

party,  which in turn of  course requires that  the person 

af fected by impending administrat ive act ion be “put  in 

possession of  such informat ion as wi l l  render h is r ight  to 

make representat ions a real ,  and not an i l lusory one”.  (See 

Heatherdale Farms (Pty) Ltd v Deputy Minister of  Agricul ture  20 

1980(3) SA 476 (T) 486G)   

 

[19]    In s imi lar vein i t  was held in  Yeun v Minister of  Home Affa irs  

1998(1) SA 958 (C) at  965B-C that :  

 25 
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                      “In this connection, it must be remembered that the right to a hearing 
also implies the right to be informed of facts and information 

                     detrimental to the interests of a private individual. It is not necessary 
that this information be given in the exact form in which it was 5 

received, but essential facts should be divulged to the interested 
person to enable him to reply”. 

 
 
[20] I  am of  the view that  the Commissioner having taken mater ia l  10 

in to account to the detr iment of  the appl icant without having 

af forded i t  any opportuni ty to state i ts case on these aspects 

d id amount to a vio lat ion of  the audi a l teram partem  pr incip le 

and rendered the proceedings i rregular f rom th is point  of  view 

as wel l .  15 

 

[21] For a l l  these reasons I  am sat isf ied that  the rescission ru l ing 

fa l ls to be reviewed and set  aside.  I am satisfied that the arbitration 

award was erroneously made in the absence of the applicant. 

 20 

[21] The matter was opposed. I  am of  the view that  there are no 

reasons why the costs should not  fo l low the result .  The 

fo l lowing order is made herein:  

 

1. The late f i l ing of  the review appl icat ion is condoned.  25 

2. The rescission ru l ing of  the th ird respondent under                                                          

case number WE2948/05 dated 8 September 2005 is 

reviewed and set  aside.  

                3.  The aforesaid rescission ru l ing is replaced with the       

fo l lowing ru l ing:  30 
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“ In the p remises the arbi t rat ion award under 

case number WE2948/05 dated 12 July 2005 

is  rescinded”.  

4. The f i rst  respondent is d irected to re -enrol  case 5 

number WE2948/05 for arbi t rat ion before a 

Commissioner other than the th ird respondent.  

5. The f i rst  respondent is ordered to pay the appl icant ’s 

costs of  sui t .  

 10 

              

        Deon Nel  

        Act ing Judge of  the Labour Court  

 

        Date of Hearing: 22 November 2006 15 

        Date of Judgement:  15 March 2007                                   

 

        Appearances: 

 

        For the Appl icant:  Advocate G A Leslie.   20 

        Instructed by Deneys Reitz Attorneys.  

        For the Respondent:  Mr J K Kalanda (in person)  


