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           IN THE LABOUR COURT OF SOUTH AFRICA 

                        (HELD AT CAPE TOWN) 

CASE NO: C204/2009 

DATE: 23 FEBRUARY 2010 

In the matter between:  5 

LERATO LESOLO  APPLICANT 

and 

PETRO SOUTH AFRICA LTD  RESPONDENT 

 

    J U D G M E N T 10 

CHEADLE, AJ: 

[1] This matter started out l i fe as a statement of  c la im for 

the re instatement of  the appl icant  and compensat ion 

based on al legat ions to the ef fect that he had been 

charged for misconduct that  was both substant ively unfair  15 

and procedural ly unfair .  

 

[2]  One element of  the statement of  c laim was to the ef fect 

that  in order to get  r id of  the appl icant,  the respondent 

employer had of fered the appl icant a salary package on 20 

condit ion that  the appl icant resigns  from the respondent ’s 

employ.  Then, in h is descr ipt ion of  the legal issues 

ar is ing f rom the facts set out  in h is  statement of  c la im in 

Bundle A pages 19 and onwards ,  i t  is  stated there that 

the dismissal was substant ively and procedural ly unfair 25 
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because no fa ir  reasons re lat ing to conduct  were given 

and there was a fa i lure to adhere to the pr incip le of  audi 

a l teram partem  (15.1).   Furthermore,  he cla ims that  the 

dismissal was automat ical ly unfair  in terms of  sect ion 

187(1)(c) and (1)(d) in that  the respondent d ismissed him 5 

for in i t ia t ing an invest igat ion agains t  the chief  f inancia l 

of f icer;  for approving the Nat ional Inte l l igence Agency to 

conduct a sweep at  the company’s of f ices;  and for having 

re jected the voluntary salary package o f fered to h im by 

the respondent.  He also cla ims that  he was dismissed for 10 

exerc is ing his r ights under the LRA in contravent ion of  

sect ion 5(1)  of  that  Act .  

 

[3] Accordingly,  there are two aspects of  sect ion 187 that 

are at p lay.   The f i rst  is the automat ical ly unfair  15 

dismissal for compel l ing an employee to accept a 

demand in respect of  any matter of  mutual interest 

between the employer and employee (187(1)(c)) ;  and 

187(1)(d) that  the employee took act ion or indicated an 

intent ion to take act ion against the employer by 20 

exercis ing any r ight  conferred by th is Act .   The same 

appl ies in respect of  sect ion 5(1).  

 

[4] The respondent denies that  the dismissal was unfair  

insofar as i t  was based on the appl icant ’s conduct and 25 
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denies both factual ly and legal ly that what has t ranspired 

is an automat ical ly unfair  d ismissal under sect ion 

187(1)(c).  

 

[5] In the pre-tr ia l  minute the part ies agreed at  Bundle A94 5 

paragraph 4.1 : 

 “The part ies agreed that  as a means of  shortening 

the proceedings as a matter of  convenience and 

hope of  saving unnecessary costs and waste of  

t ime that  the Court  wi l l  be require d to determine as 10 

an in i t ia l issue and before any other issues in 

d ispute,  whether or not  the dismissal of  the 

appl icant was such that  he is ent i t led to c la im that 

the dismissal  was automat ical ly unfair  in terms of  

187(1) of  the Labour Relat ions Act.  15 

 …  

 Should the appl icant succeed in the in i t ia l  issue the 

only remaining quest ion wi l l  be one of  quantum  and 

should the respondent be successful  in the in i t ia l  

issue that  wi l l  br ing an end to these proceedings in 20 

th is Court  and th is Court  having no jur isdict ion  to 

determine the dispute since i t  is  required to be 

referred to arbi t rat ion under the auspices of  the 

Bargaining Counci l  in  sect ion 191(5) of  the Act”.  

 25 
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[6]  I  requested argument yesterday on whether or not the 

facts as pleaded gave r ise to an automat ical l y unfair 

d ismissal as contemplated in sect ion 187(1)(c) and (d).  

Insofar as 187(1)(d) is  concerned, the al legat ions made 

at  page 20 of  Bundle A are that  the respondent d ismissed 5 

the appl icant for in i t ia t ing an invest igat ion and approving 

a sweep by the Nat ional Inte l l igence Agency.  This the 

appl icant argued const i tuted a contravent ion of  sect ion 

5(1) and an automat ical ly unfair  d ismissal for exercis ing 

a r ight  conferred by the LRA.  10 

 

[7] Neither of  those are act ions const i tute a r ight  conferred 

by the Labour  Relat ions Act.  They may be r ights and 

dut ies imposed by the contract  but they are not  r ights 

that  are conferred on the appl icant by the Labour 15 

Relat ions Act and that  is why I  made the ru l ing that  I  did 

th is morning.  

 

[8] Insofar as 187(1)(c) is concerned  and the al legat ion that 

he was dismissed for having re jected a voluntary salary 20 

package of fered to h im by the respondent as i t  is  

p leaded, I  was t roubled as to whether or not  i t  fe l l  wi th in 

the ambit  of  sect ion 187(1)(c),  but  g iven the fact  that  the 

part ies had themselves speci f ical ly reserved  these as 

facts in d ispute to be determined by the Court  (page 91 25 
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paragraph 3.4) I  decided that  I  would hear evidence on 

that  l imited issue.  Much of  the evidence , however,  went 

much wider than was necessary.    

 

[9]  Very br ief ly,  the background  of  th is matter is that  the 5 

appl icant was the chief  compl iance of f icer of  the 

respondent.   As such he received complaints,  in i t iated 

invest igat ions,  prepared reports and the l ike.   He 

received whist le -blower reports concerning the chief  

f inancia l  of f icer in September 2007 and in December 10 

2007 suppl ied those reports to the chief  execut ive 

of f icer.    

 

[10] In Apri l  2008 there was a whist le -blower report  in respect 

of  the chief  execut ive of f icer h imself .   Then in 15 

Apri l (according to the appl icant) or May (according to the 

the chief  execut ive of f i cer Mr Lukiso who gave evidence),  

the appl icant was given a  proposed set t lement 

agreement ,  which is Annexure M in Bundle B  at  page 

177. The proposed agreement was draf ted by Edward 20 

Nathan Sonnenberg and provides that  the company and 

the employee agree to sever their  employment 

re lat ionship by mutual agreement on var ious terms which 

involve the payment of  a lump sum of  three months’ 

salary and al l  the other payments that  fo l low up 25 
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terminat ion.  I t  a lso deals with tax l iabi l i ty,  the medical  

a id and ret i rement fund, a l l  issues that  are typical ly 

associated with terminat ion and also a conf ident ia l i ty 

c lause which recorded that the terms and condit ions of  

the agreement be kept conf ident ia l .  5 

 

[11] I t  is  common cause that  he was given that  set t lement 

agreement by the chief  execut ive of f icer and that  two or 

three days later the appl icant returned and refused to 

enter into the agreement.   In September charges were 10 

brought against  h im and these charges wer e based on a 

report  prepared by Edward Nathan Sonnenberg instructed 

by the chief  execut ive of f icer through Mr Tobias,  the 

chief  legal of f icer, to invest igate f i rst  of  a l l  the manner in 

which the invest igat ions had been conducted by the 15 

appl icant;  whether o r not  there were breaches of  the 

pol icy deal ing with f raud and compl iance; and th ird ly the 

charges against  the CFO himself .   As a result  of  that 

charges were brought against  the appl icant and in 

December,  af ter several  hearings, the appl icant was 20 

dismissed. 

 

[12] Without having to deal with the probabi l i t ies as between 

the two contrary versions,  just  on the appl icant ’s case 

alone th is is what the appl icant ’s case is.   Appl icant’s 25 
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case is that  invest igat ions were in i t iated against  the chief  

f inancia l  of f icer  and that th is led to some disharmony 

between the appl icant and the chief  execut ive of f icer.   

During the re levant t imes there was also a whist le -blower 

report  against  the chief  execut ive of f icer and as a result  5 

of  these invest igations the chief  execut ive o f f icer t r ied to 

get  r id of  h im by of fer ing him a set t lement agreement in 

the hope that  he would then leave without any dispute. 

When the appl icant refused to agree to the set t lement 

charges were t rumped up to get  r id of  h im on other 10 

grounds and i t  is  on that  basis that  he was dismissed.  

[13] Insofar as the refusal of  the agreement is concerned, he 

states that  there were several  reasons, the f i rst  is that  he 

did not  know why the set t lement agreement was being 

given to h im; he did not  know the reasons for why  i t  was 15 

necessary for h im to leave; the contents of  many of  the 

provis ions in the terms and condit ions were r id iculous 

and part icular ly the conf ident ia l i ty requirement and also 

that  i t  had been uni lateral ly drawn up by the respondent’s 

attorneys.  20 

[14] The second important  statement for the appl icant is that  

the chief  execut ive of f icer a l legedly said “you are going 

to regret  i t  I ’m going to f i re you” and th is is in Apri l  2008. 

He is then charged f ive months later af ter a refusal to 

s ign.   Important ly the app l icant states that  at  the t ime of  25 
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the charges,  the set t lement agreement was no longer 

open for acceptance.  Af ter being put the same question 

several  t imes he stated under cross -examinat ion that  by 

the t ime the charges were brought against  h im and he 

was d ismissed, the set t lement agreement was history.  5 

 

[15] Now i f  we look at  sect ion 187(1)(c) one sees that the 

structure of  the provis ion is such that  the reason for the 

dismissal must be to compel the employee to accept a 

demand in respect of  any matter of  m utual interest.   To 10 

t ranslate that  in the context  of  these facts, the appl icant 

has to demonstrate that  the reason for d ismissal in 

December was to compel h im to accept a demand, 

namely to agree to the contents of  the set t lement 

agreement,  handed to h im and refused by him in Apri l  15 

2008. 

 

[16] There is no evidence of  compulsion  and that  is what 

sect ion 187(1)(c) requires.  I t  may wel l  be  that  h is refusal 

to accept the sett lement agreement may have tr iggered 20 

the charges,  which on the appl icant ’s version  are 

“ t rumped up”,  but that  does not mean that  the charges 

were brought in order to compel h im to  accept the terms 

contained in the set t lement agreement.  

 25 
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[17] The appl icant was given what was cal led a “sett lement 

of fer” ,  he responded to that of fer by refusing i t  and i t  was 

only several  months later that  he was charged and 

several  months af ter that  that  he was dismissed.  On his 

own version that  at  the t ime of  the charges and at  the 5 

t ime of  the dismissal the of fer was no longer open for 

acceptance.  That means that  the dismissal in December 

2008 could not  have as i ts object ive to compel the 

appl icant to accept the set t lement agreement that  he had 

refused several  months beforehand.  10 

 

[18] When one looks at  the decis ion in the Labour Appeal 

Court  in Fryer’s  Metals  the interpretat ion of  sect ion 

187(1)(c) supported by the Supreme Court  of  Appeal is 

that  the dismissal has to be a condit ional d ismissal.  In 15 

other words i t ’s  a d ismissal that wi l l  be withdrawn if  the 

employee accepted the new terms or the demanded 

terms.   

  

[19] I t  is  qui te c lear f rom the facts of  this part icular matter,  20 

even on the appl icant ’s version,  that  the dismissal in 

December 2008 was not condit ional and accordingly i t  is  

not  the kind of  d ismissal that  is contemplated by sect ion 

187(1)(c).  I t  fo l lows  then that  even on the appl icant ’s 

version he has fa i led to demonstrate that  he was 25 
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d ismissed in December 2008 to accept a set t lement 

agreement in Apri l  2008.  

 

[20] Returning to the pre -tr ia l  minute i t  says that the Court 

has to determine as an in i t ia l  is sue whether or not the 5 

dismissal of  the appl icant was ent i t led to c la im 

automat ical ly unfair  in terms of  sect ion 187(1) and I  now 

f ind that  i t  was not automat ical ly unfair ,  that  is my 

determinat ion.  I t  then goes on to say “should the 

respondent be successful  in the in i t ia l  issue that  wi l l  10 

br ing an end to the proceedings in th is court ,  th is Court 

having no jur isdict ion to deal with the other a l legat ions 

which are conduct -re lated al legat ions”.  

 

[21] I  ra ised a concern as to the purport  of  paragraph 4.2of  15 

the minute,  which  states “once the in i t ia l  issue has been 

determined, the Court  wi l l  be required to determine in 

addit ion whether or not  the respondent acted in 

contravent ion of  Schedule 8(2)(a) and (c) to t he Act, 

Code of  Good Pract ice,  which appears to deal  wi th 20 

probat ion.  I  was advised by the legal representat ives of  

the part ies that  that  4.2 should be  struck f rom the pre -

tr ia l  minute and that  there is nothing further for the Court 

to determine other than the issue of  costs.  
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 [22] Accordingly,  the l imited i ssue that I  was required to 

determine is d ismissed and i t  is qui te important to 

understand in that  respect that  a l l  the other a l legat ions in 

re lat ion to the conduct and al l  of  that  st i l l  remains in 

d ispute and has not been determined by th is Court .  That 5 

is a lso why I  have ref ra ined f rom deal ing with the 

probabi l i t ies of  the  contending vers ion in the  evidence 

led before th is Court  because these factual  d isputes 

should more properly be decided before an arbi t rator.   

[23] On the very l imi ted issue as to whethe r or not  the 10 

conduct a l leged in the statement of  c la im amounts to an 

automat ical ly unfair  d ismissal that  part  is d ismissed, with 

costs.  

 

 15 

                                             

                                                CHEADLE, AJ 

 


