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Not reportable  

IN THE LABOUR COURT OF SOUTH AFRICA 

(HELD AT CAPE TOWN) 

CASE NUMBER:        C1073/2010 

DATE:             7 DECEMBER 2010 5 

 

In the matter between:  

Z GOCI              Appl icant 

and 

METROPOLITAN HEALTH GROUP      Respondent 10 

 

J U D G M E N T 

 

VAN NIEKERK, J :  

 15 

This is an urgent appl icat ion in which the appl icant seeks the 

fo l lowing re l ief :  

1. Dispensing with the forms and service provided by the 

ru les and seeking leave to  have the matter heard as one 

of  urgency.  20 

 

2. A prayer to the effect  that  the respondent is d irected to 

issue a let ter c lear ing the name of  the appl icant f rom 

al legat ions of  f raudulent  behaviour with in three days f rom 

the date of judgment.  25 
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3. That the respondent is d irected to furnish the appl icant 

with employment,  dut ies and responsib i l i t ies that are the 

same of  that  of  the f inance clerk.   Al ternat ively to that 

prayer,  the appl icant seeks an order to the ef fect  that he 

be re instated as the f inance clerk.  5 

 

The or ig ins of  th is appl icat ion l ie in a sett lement agreement 

concluded between the part ies on 20 August 2010.  The 

set t lement agreement which was concluded under the auspices 

of  the CCMA pursuant to three separate disputes referred to 10 

that  inst i tut ion by the appl icant, provides as fo l lows:  In 

paragraph 1,  that  the respondent agrees to re instate the 

appl icant on the same terms and condit ions of  employment, 

which governed the employment re lat ionship pr ior to h is 

d ismissal.    That provis ion is,  i t  would seem , quali f ied by 15 

paragraph 6 of  the same agreement, where the part ies agreed 

as fo l lows:  

 

“Reinstatement wi l l  be in accordance with a formal 

offer to be given to appl icant on 23 August 2010.  20 

The of fer wi l l  be for a posi t ion as store contro l ler,  

and on the same terms and condit ions as for h is 

previous posi t ion,  a lso with a l l  same benef i ts. ”  

 

The agreement then cont inued to regulate the terms on which 25 
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the of fer was to be made by the respondent and the date by 

which i t  was to be accepted by the appl icant.   Ther e is no 

dispute that  an of fer was duly made and accepted.   

 

The dispute that  g ives r ise to the present appl icat ion has i ts 5 

or ig ins,  in essence, in an al legat ion by the appl icant that  the 

respondent has fa i led to comply with the terms of  the 

set t lement agreement in a number of  respects.    First ly,  the 

appl icant contends that  the terms of  the set t lement agreement, 

properly read, ent i t led him to be employed on the same terms 10 

and condit ions as existed pr ior to h is d ismissal and that  in 

ef fect,  the provis ions o f  c lause 1 of  the agreement t rump those 

of  c lause 6.   This is the basis on which I  understand the 

averment to be made that  the appl icant is ent i t led to be 

re instated into h is o ld posi t ion as a f inance clerk rather than 15 

the posi t ion referred to in paragraph  6,  which is  that  of  a store 

contro l ler.   That appears to be f rom the not ice of  motion,  an 

al ternat ive prayer.   

 

The second complaint  that  can be ident if ied f rom the papers,  is 20 

to the ef fect  that  even in the posi t ion of  a store control ler,  the 

appl icant has not been af forded the same terms and condit ions 

that  appl ied pr ior to the set t lement agreement and in part icular 

that  the terms and condit ions that  current ly apply are 

demeaning to h im and that  he has been the subject  of  negat ive 25 
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remarks made by certa in  members of  the respondent ’s 

management.  

 

In re lat ion to urgency,  the f i rst  hurdle that  the applicant is 

required to overcome in these proceedings,  the appl icant ’s 5 

at torney addressed a let ter of  demand to the respondent on 21 

October 2010.  In terms of  that  let ter, a demand was made that 

the appl icant be re instated to a posi t ion simi lar to that  which 

he previously held,  a l ternat ively is to h is former posi t ion as a 

f inance clerk.   The respondent was further advised that  i f  i t  10 

fa i led to re instate h im on those terms by 11 November 2010, 

the appl icant would have no other opt ion but to make an 

urgent appl icat ion to th is court  for an order re instat ing him 

with immediate ef fect .  

 15 

This appl icat ion was f i led on 2 December,  a lmost a month af ter 

the expiry of  the ul t imatum issued in terms of  the let ter dated 

21 October.   In my view, the appl icant has fa i led to establ ish 

that  th is matter is of  such a nature that  i t  warrants promot ion 

above those cases current ly await ing hearing in the normal 20 

course.   The quest ion of  u rgency is very of ten l inked to some 

of  the other e lements of  an appl icat ion of  th is nature.   In th is 

instance, I  recal l  part icular ly the requirement of  an absence of  

a l ternat ive remedy. I  fa i l  to appreciate why the appl icant has 

not sought to br ing an appl icat ion in the normal course under 25 
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sect ion 158(1)(c) of  the Labour Relat ions Act to have the 

set t lement agreement made an order of  court and if  necessary, 

to seek the enforcement of  that  order.   That is the procedure 

that  is normal ly avai lable to persons who are party to 

set t lement agreements and who contend that  one or more  5 

other part ies to the agreement are in breach of  their 

obl igat ions.  

 

There is a d ispute of  fact  on these papers.  An answering 

af f idavi t  and replying af f idavi t  have been f i led,  pr imari l y 10 

addressing the issue of  whether the respondent is indeed in 

breach of  the set t lement of  agreement.  But that  is not  a matter 

that  I  need consider today, and I  make no f inding in regard.    

 

The specif ic grounds for urgency that  have been prof fered in 15 

these proceedings are largely the fo l lowing.  First ,  the 

appl icant makes an appeal to d igni ty and the digni ty of  

workers.   Of course the r ight  to d igni ty is wel l  establ ished in 

our labour law jur isprudence and i t  is  a fundamental 

const i tut ional r ight ,  one that recognises that  work confers a 20 

certa in d igni ty on persons and workers are ent i t led to have 

that d igni ty protected.  But I  fa i l  to appreciate why, in these 

circumstances, that  factor a lone warrants the promot ion of  th is 

matter to the urgent ro l l .  

 25 
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To the extent  that  the appl icant c la ims that  he is seeking 

al ternat ive employment and that  prospect ive employers would 

regard him as having been employed in the more lowly posi t ion 

of  a stock contro l ler rather than the more elevated posi t ion of  

a f inance clerk,  the re is no factual basis made out for that 5 

content ion on the papers.   The furthest  that  the appl icant goes 

is to suggest that  he may wel l  be prejudiced in regard to future 

prospects should he not be re instated into the posi t ion of  a 

f inance clerk.   As I  have  already indicated, whether he is 

ent i t led to be re instated into that  posi t ion,  is a matter for 10 

another court  to decide on another day and I  fa i l  to appreciate, 

g iven the lack of  any facts that  appear f rom the papers before 

me, why th is matter is urgent s imply because the appl icant 

may elect  to seek some form of  a l ternat ive employment in 

future. 15 

 

Final ly,  in regard to the appl icant ’s medical  condit ion,  which 

has been al luded to,  the appl icant contends that  he is under 

t reatment.   Annexure K to the founding af f idavi t  records the 

nature of  the applicant ’s condit ion and the medicat ion regime 20 

that is in p lace to faci l i tate h is recovery.   The same let ter 

indicates,  as I  have said,  that  the appl icant is on medicat ion, 

that  he is being monitored by his medical  advi sors with regular 

therapy.  But there is no indicat ion either in terms of  that  let ter 

or e lsewhere in the papers,  that the appl icant ’s medical 25 
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condit ion is such that  should th is matter not  be t reated on an 

urgent basis,  that he wi l l  suf fer i r reparable harm should the 

re l ief  he seeks not be granted.  

 

For a l l  of  those reasons, in my view, the urgent appl icat ion 5 

brought before th is Court  is misconceived.  As I  have 

indicated, i t  is  open to the appl icant,  should he so wish,  to 

in i t ia te proceedings in terms of  se ct ion 158(1)(c),  should he be 

of  the opin ion, which he clear ly is,  that the respondent is in 

breach of  the set t lement agreement s igned under the auspices 10 

of  the CCMA.   Should the respondent e lect  to oppose any 

such proceedings, th is Court  wi l l  then be in a posit ion to 

properly consider in the normal course whether indeed the 

set t lement agreement should be made an order of  court  and 

thereafter,  i f  necessary,  to decide whether any cont inued 15 

breach of  an order made by th is Court ,  const i tutes contempt 

for which a var iety of  penalt ies may be sought in order, 

ef fect ively,  to enforce the terms of  the set t lement agreement.  

 

For those reasons I  make the fo l lowing order:  20 

 

1. The appl icat ion is removed f rom the ro l l  for want of  

urgency.  

 

2. The appl icant is to pay the  costs of  these proceedings.  25 
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_____________________ 

VAN NIEKERK, J 5 

 

Edited 26 January 2011 


