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Introduction

1. This is an application for condonation for the late filing of the respondent’s statement

of response. The application was opposed by the applicants.
The background facts
2. The applicants were employed by the respondent. They were dismissed by the

respondent after they had embarked on an unprotected strike action in 2002. The

dispute was referred to conciliation and after conciliation had failed to this Court for



adjudication.

The applicants served and filed their statesfient~o oh 2 December 2005. A

notice to oppose was served and filed on anuary 2006 which was outside the 10

respondent is ordered to pay the costs of today’s proceedings.”

The respondent did not file its statement of response on 7 April 2006 in terms of the
aforesaid court order but did so on 11April 2006. The statement of response case was
filed some 16 weeks late and was not accompanied with an application for

condonation.

The matter was enrolled for a pre trial conference before Tip AJ on 28 January 2010.
Both parties attended court and by agreement the parties were ordered to file a full
signed pre-trial conference minute by 16 February 2010. The pre-trial minute was

only filed on 21 May 2010.

The applicants raised the following preliminary point in the pre-trial minute:



7.

ent @fclaim on the
2nd December 2005 and accordingly notified th nt that it had 10
(ten) days to file its opposition theret® |

24.2  The prescribed 10 (ten) days on whi€h the Respondent was supposed to file its

y’s statement of claim lapsed on 19 December

24.3 ’ ee i otice of intention to oppose the Applicant’s

24.4 EQmatter fore Honourable Acting Justice Pillemer on 30th March

vef wherveby the Court ruled that the matter be removed from the roll that day
the Respondent to deliver its response to the Applicant’s statement of
claim by not later than 7 April 2006 and the Respondent was further ordered
to pay the costs of that day’s proceedings.
24.5 The Respondent did not only fail to comply with that order of the above
Honourable Court but also failed to file an application for condonation of the
late filing of its opposing statement which was filed 9 days after the date of the
said Court Order. Thereby failing to show good cause why it failed to comply
with the above said Court Order including but not limited to why should the

Court entertain its opposing papers”.

The matter was enrolled for trial on 1 February 2011 before Steenkamp J. The
following order was made:

“I. The matter is postponed sine die;



2. The Respondent is ordered to furnish the umentiNre ted by the

Applicant on 17 May 2010 to the Applicanf(b f 8 February 2011.

The Applicant is ordered to file consgli f documents by not later
than 22 February 2011,

3. The Respondent’s attorn dered to pay the Applicant’s costs, including

costs for travel and accommodation de bonis propriis.

4. The Registraggs, direésted toYenrol the matter for trial on the first available
2011 for 4 days,

Ected to ensure the presence of an interpreter from Xhosa

’

vice versa.’

matfer was enrolled for trial commencing 15 August 2011. On 5 August 2011 the
respéndent filed an application stating that it would on 15 August 2011 be seeking an
order for the following relief:
“I. Condoning the late filing of the Respondents Statement of Defence (in as much
as same may be necessary),
2. Directing that costs of this application be paid by the Applicant only in the

event that the application is opposed.”.

The deponent to the condonation application was the respondent’s attorney, Brett

Carnegie who stated as follows in his affidavit:

“I.  Iam an adult male attorney practicing on my own account at 17Gb, Waverley
Business Park, Mowbray, 7700.

2. The facts herein contained are within my personal knowledge, except where



the contrary appears from the context, and are true C Ct.
1 am duly authorised to bring this applica : o this affidavit on
the Respondent in the main Actions pehalf.

This is an application for the condongtion of the late filing of the Respondents

statement of defence in g dance with the court order of the Honourable

herd atipreparing the Respondents Statement of Defence to have it delivered
timeously. I cannot recall the precise details of why the Statement of defence
was delivered on the date when it was, however I can only assume that same
was delivered with the consent of the Applicants attorneys at that time. I do
not have a file note recording same and for this I apologise, however the fact
that there was consent for the late filing is evidenced by the fact that no
further steps were taken by the Applicants legal representatives to hold the
Respondent as being in Contempt of Court.

In fact, as far as I can make out, no further action was taken by the Applicants
attorneys until their withdrawal as attorneys of record in October 2006.

1 believe that Mr Ntsela is taking a cheap shot to try and gain some advantage
in the litigation and submit that he should have launched an application for
contempt of court or set the matter down for a default hearing. Instead, he

has chosen to procced with trial preparation in this matter, including the



conclusion of a pre-trial minute and the settin the mdtter rial. There
would be no prejudice to the Applicants cal % e late filing of the

statement of Defence.

8. 1 submit that the matter is ready to @koceed tq trial and that the late filing of
the Statement of Defence, oned.
9. In the premises I submitNhatthe applicant has made out a case for the relief

sought in theaNoti€e of Motion to which this affidavit is attached. 1

accordinglia court to grant the relief sought.”

ication was opposed by the applicants on 5 August 2011 on

was contended that the application was defective and was not filed
rescribed time limits. There was inordinate delay in filing the application
ndonation of the late filing of its opposing papers and that the respondent was in
contempt of Pillemer AJ’s order. It was contended that a party that needs to apply for
condonation must do so immediately upon its first realisation that condonation must
be applied for. The respondent’s attorney was present in court on 30 March 2006
when the order was made. The respondent was ordered to file its opposing papers by
7 April 2006. The respondent’s attorney had attached his signature to the statement of
defence on 22 February 2006. He has failed to give a plausible explanation in his
supporting affidavit why if the statement of response was ready on 22 February 2006
which was eight days before he made his surprise appearance in court on 30 March
2006 it was not filed within eight days. The deponent stated that he was present in
Court on 1 February 2011 when the attorney was warned by Steenkamp J for not

having applied for condonation for the late filing of the respondent’s opposing papers



even when he signed a pre-trial minute with an in /i point %@ thispéffect and he

said that he would argue condonation at the trial stage.
11. It was further pointed out by the applicahts~inSghe ansWwering affidavit that the

application was defective and did not specifypor refledt the degree of lateness and that

the respondent did not deal with @ pcts of success. The applicants stated that the

success in the trial. It was stated that the

court shafild ndt entertain or grant condonation to an application which failed to
ance Jdegree of lateness, reasons for the lateness not known and or based on
assumptions, prospects of success, prejudice and failure to show good cause. The
applicants denied that there was consent from the applicants previous attorney for the
respondent not to comply with the court order of 30 March 2006 and the respondent

was put to the proof thereof.

12.  The respondent filed a replying affidavit on 12 August 2011. It has stated inter alia
that it has good prospects of success and referred to the statement of response that was
filed. It confirmed that Steenkamp J had raised the issue of the condonation
application with the respondent’s attorney and that he had said he would deal with it

at the trial hearing.

The condonation application



13.

14.

The leading case dealing with condonation application i elane™, Sa Insurance

Co Ltd 1962(4) AD where the following was said gt page aphs C to D:
“In deciding whether sufficient cause has bfen Showm, the Basic principle is that the

Court has a discretion, to be exercised judictally upon,a consideration of all the facts,

and in essence it is a matter Q ess to both sides. Among the facts usually

no po fing/condonation. Any attempt to formulate a rule of thumb would
only servw€ to harden the arteries of what should be a flexible discretion. What is
an objective conspectus of all the facts. Thus a slight delay and a good
explanation may help compensate for prospects of success which are not strong. Or
the importance of the issue and strong prospects of success may tend to compensate
for a long delay. And the respondent’s interest in finality must not be overlooked. 1
would add that discursiveness should be discouraged in canvassing the prospects of
success in the affidavits. I think that all the aforegoing clearly emerge from decisions

of this Court, and therefore I need not add to the evergrowing burden of annotations

by citing the cases”.

The respondent had to deal with the following facts in its application for condonation
namely:
14.1  The degree of lateness;

14.2  The explanation for the lateness;



15.

14.3  Prospects of success; and

14.4  The importance of the case.

The respondent was required to deal with allfour requirements for condonation in its

founding papers. It has not dong is trite that a party must make out its case in

its founding affidavit. It cannag make out its case in its replying affidavit. This

ws in) Herbstein & Van Winsen - The Practice of the

Fifth Edition Volume 1 at pages 439 - 440:

“The nec ust appear in the supporting affidavits, for the court will
not, s n exc al circumstances, allow the applicant to make or supplement a
case in afreplying affidavit, and will order any matter appearing in it that should

in the supporting affidavits to be struck out. If, however, the new matter in
the Peplying affidavit is in answer to a defence raised by the respondent and is not
such that it should have been included in the supporting affidavits in order to set out
a cause of action, the court will refuse an application to strike out. It is well
established that there exists a general rule that new matter may not be introduced by
an applicant in the replying affidavit, but this is not an absolute rule and the court
may in an appropriate case allow an applicant to do so. In the context ‘new matter’
is not synonymous with a new cause of action. The abandonment of an existing claim
together with its cause of action and the substitution of a fresh and completely
different cause of action does not amount merely to the introduction of ‘new matter’.

The general rule which has been laid down repeatedly is that an applicant must stand
or fall by the founding affidavit and the facts alleged in it, and that although

sometimes it is permissible to supplement the allegations contained in that affidavit,



because those are the facts that the respondent is

The Appellate Division has held that it is nog’pe

an application in a replying affidavit. If the@pplicany merely sets out a skeleton case
in supporting affidavits, any fo paragraphs in the replying affidavit will be
struck out. .... On the other hhwyd, re the applicant’s supporting affidavits were

defective inasmuch g re baSed on hearsay evidence, the court held that the

applicant could no gase for the first time in the replying affidavit; and where

[failed to"dllege locus standi to make the application it was held this

N

founding affidavit.”

the applicé
coul be do replying affidavit. The applicant must make out a prima facie

caseint

The fespondent had to deal with the degree of lateness. The applicant’s statement of
claim was served on the respondent on 2 December 2005. The statement of response
was served on 11 April 2006. It should have been filed on 19 December 2005. There
is no explanation tendered why the statement of response was not filed on or before
19 December 2005. The respondent’s counsel contended that Pillemer AJ after he
had ordered the respondent to file the statement of response on 7 April 2006 had by
implication condoned the late filing of the statement of response. In this regard see
Score Supermarket v Kente [1992] 12 BLLR 1261 (LAC) where at page 1264,
paragraph 10 it is stated as follows:

“The second point which is, by way of the condonation application, sought to be
raised in appeal is not stronger. In fact, it is a good deal weaker. It is contended in

the alternative that the statement of case was filed late, and that although it was



17.

18.

accompanied by an affidavit seeking condonation, cond@ration Wes nogranted. My

view is that where the court dealt with the g QWi plicitly granting

condonation it must be considered to have

When the matter came before % er AJ the respondent had not yet filed the

anted.”

statement of response. There noapplication for condonation before him and it is

unclear how he couldshave ‘@santed ¢ondonation when there was no such application.

The matter was set\@ default judgment and not an application for condonation.

There is

licatipn. There is no indication in the order made by Pillemer AJ that he had
condoned the late filing of the statement of response. It can therefore not be said that
Pillemer AJ implicitly granted condonation since all that he had before him was the

statement of claim.

Even if it could be said that Pillemer AJ had condoned the late filing of the statement
of claim, the respondent has also not complied with the order made by him. The
respondent had to file the statement of response by 7 April 2006 and did so on 11
April 2006 without applying for condonation. There is no proper explanation
tendered for non compliance with the court order. The respondent’s attorney has
stated that he could not recall the precise details of why the statement of response was
delivered on the date when it was, however he could only assume that same was

delivered with the consent of the applicants attorneys at the time. He said that he does



20.

21.

not have a file note recording same and apologised for however the)fact that there

was consent for the late filing is evidenced by the fact tha steps were taken

by the applicants legal representatives to gspondgnt in contempt of court.

kept a note of this in his file. dicate when exactly this agreement was

concluded and with y articular it was concluded with. The period of delay in

e was sixteen weeks.

The respondent has not dealt with the other requirements for condonation in the

founding affidavit.

I am not satisfied that the respondent has made out a proper case for condonation and

the application stands to be dismissed.

The application stands to be dismissed for another reason. It is trite that a
condonation application should be brought as soon as the need for such an application
ought to have been apparent. The respondent has given no plausible explanation why
it has only brought the condonation application on 5 August 2011. The pre-trial
minute was filed on 21 May 2010. It is clear from the minute that the applicants had

raised a point in [imine about the late filing of the statement of response which was



22.

23.

not accompanied with an application for condonation.

by the applicants new representatives. Despite t
for condonation. The matter was enrolled rial O mary 2011 when the court

asked the respondent’s failure to apply forfeondonation. The respondent’s attorney

stated that he would deal with thi the trial. Again it is not explained why no such

application was made. There 1 day no explanation given why the respondent
did not apply for co soon dfter it became aware that there was a need to do

SO.

I acce at the s should be slow in closing the court doors for any party. The
rules of tis Caurt permit a party who has not complied with the rules to apply for
donation. An applicant who is seeking condonation is in essence seeking an
indufgence and must therefore be candid with the court and give an explanation about
how it came that it did not comply with the rules of this court or court orders. The

doors of this Court were shut by the respondent’s attorney who it had entrusted to deal

with this matter. They should seek recourse from him.

It was contended by Mr Sher who appeared for the respondent that the condonation
application was brought in terms of rule 12(1) of the rules of this Court. He argued
that the applicant should have used the provisions of rule 12(2) by putting the
respondent on terms for not having applied for condonation. I do not agree that the
applicants should have issued a notice to compel in terms of rule 12(2). The
applicants did not apply for the matter to be dismissed as a result of the respondent’s

failure to apply for condonation. It is the respondent who is applying for condonation



respondent’s attorney has deposed to an affidavi

is ng that the

rmatory affidavit

by the respondent. The respondent’s attorp€y ¢d to act on behalf of the

24. lismissed.
25. costs should not follow the result.
26. e cifgumstances I make the following order:
26.1  The application for condonation is dismissed with costs.
FRANCIS ]
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