IN THE LABOUR COURT OF SOUTH AFRICA

HELD AT CAPE TOWN
CASE NO: C1126/2010

In the matter between:

THE REGIONAL COMMISSIONER FOR CORRECTIONAL

SERVICES, WESTERN CAPE First Applicant

THE AREA COMMISSIONER FOR CORRECTIONAL

SERVICES, GOODWOOD MANAGEMENT AREA Sed

Applicant

and

POPCRU First Respondent

SS BANGANI & OTHERS WHOSE NAMES

APPEAR IN THE SCHEDULE “A” HERETO Second to Huer Respondents
JUDGMENT

FRANCIS J

Introduction

1. This is an urgent application brought by the iBlegl Commissioner for Correctional
Services, Western Cape - the first applicant anel #rea Commissioner for
Correctional Services, Goodwood Management Ardee-second applicant, against
the first respondent POPCRU, a duly registered rurdnd the second to further
respondents who are members of POPCRU, employedhéyDepartment of
Correctional Services (the department) in the GamtivManagement Area and the
names appear in Annexure “A” annexed to the naticenotion, for the following
relief:
1. Condoning Applicants’ failure to comply with tbedinary rules of the above

Honourable Court and permitting this matter to leard on an urgent basis;
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Declaring the action taken by the Respondenpaiisuit of their demand for a
two by 12 hour shift arrangement to constituterikstin terms of the Labour
Relations Act 66 of 1995;

Declaring such strike action to be unlawful amot in compliance with the
provisions of the Labour Relations Act 66 of 1995;

Ordering the Second to Further Respondents toddiately desist from the
strike action in which they are currently engaget do tender their services
during the festive season until 31 January 201thexmanner required by the
Applicants;

Restraining the Respondents from any and athéur participation in the
strike action in which they are currently engaged,;

Restraining the Respondents from promotingtingior instigating the strike
action of the First Respondent’s members in theliégmts employ or any
industrial action relating thereto;

That First Respondent be ordered to pay ApptEaosts in this application
should it be opposed;

Directing that services of this order be effdctey a representative of the
Applicant by faxing or delivering a copy of the erdo First Respondent’s
offices of the Western Cape region and by postivegdrder on the main
entrances and on all relevant notice boards in Geodd Correctional
facility;

Directing that the Applicants may supplemenséhgapers;

Directing the parties as to the further condofcthis matter;

Granting the Applicants further and/or alterivatrelief.”



2.

The application was heard by Basson J on 10rbeee2010 who granted prayers 1
to 6 and 8 of the notice of motion. The responslémbught an urgent application to
rescind the orders granted by Basson J. The sgsgigpplication was heard by
Waglay DJP on 21December 2010 who rescinded therordade by Basson J. The
respondents were ordered to file their opposingmapy noon on 22 December 2010
and the applicants their replying papers by cldsbusiness on 28 December 2010.
The parties were ordered to file their heads ofiamgnts by noon on 30 December

2010 and the matter was postponed to 31 Decemidéx. 20

Background facts

3.

The Correctional Services have been declaredessential service’ in terms of

section 71(8) of the Labour Relations Act 66 of A9he LRA).

On 24 June 2009, the State as an employer aewla collective agreement,
“GPSSBC Resolution 2 of 2009” with trade unions time GPSSBC, on the
implementation of an occupational specific disp&énsa(OSD) for Correctional
Services officials. One of the objectives of Raioh 2 of 2009 is the introduction of
a 45-hour week and the implementation of a 7-dagbéishment shift system for
centre based correctional officials. Clause 13iples as follows:
“13. Introduction of 45 hour week and 7 day estsinent:

13.1 All centre based correctional officials shak translated to the 45

hour work week with effect from 1st July 2009.

13.2 The Department shall introduce a 7 day esshbtient for correctional
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facilities with effect from 1st July 2009.
13.3 The Department shall develop a 7 day estabksit models taking

into consideration institution - specific needs.”

The major challenge for the department and Igldwas been clause 13.3 stating that
“the Department shall develop a 7-day establishmesdel taking into consideration
institution - specific needs”. This has necessttabn going consultation between
management and labour to develop shift systemsntieat institution-specific needs.
POPCRU contends that what is required is a shitesy comprising two 12 hour
shifts a day. This is the demand which the respotsdare advancing at present in the
Goodwood Correctional facilities. The departmeas lbeen open to attempting the
introduction of the said system, but it has beeuanébthat its implementation is
extremely difficult given the severe shortage dffstn correctional facilities. In
Goodwood a pilot project was implemented as frodulg 2009 testing the two by 12
hours shift system, and the pilot was followed iramlvlei. However, the pilot
revealed that in these facilities the shift arranget caused insurmountable problems
due to shortage of staff, and the requisite sgcuamgasures which the department is
obliged to take, and the duties that the departriastin respect of rehabilitation and

development of offenders.

In July and/or August 2009, the department en\testern Cape region set up a task
team, consisting of management and POPCRU andShke t@ try to find a solution
to the problem of developing institution specifiodels as required by Resolution 2

of 2009. On a visit to the Goodwood and Brandetmirectional facilities where the
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pilot project was underway, the applicants foundations where one correctional
official was responsible for 100 inmates. Sucltw@asion is violating the Correctional
Services Act and applicable prescripts. Standimde€ of the department require
that the ratio should be 1:40. Subsequent toitisigection, the task team called a
series of meetings to discuss the different optadmsut shift managements to remedy
the situation at Goodwood and Brandvlei. POPCRa&dedt that it was unable to

attend a number of those meetings with resultastippomement of meetings.

On 22 November 2010, at a meeting between PORCRRA, the regional
management of the Western Cape Department and d@nagars of Goodwood and
Brandvlei Management Areas, it was clear that mg leerm solution was in sight and
going to be agreed through the task team. Duéddmminent festive season, and
directives from the national commissioner aboutdpecial security measures needed
every year during this period, proposals were utgerquested from both POPCRU
and PSA, about arrangements for an interim shgtesy to be put into operation at
Brandvlei and Goodwood for the period 1 Decembet02@ 31 January 2011.
POPCRU was unwilling to make any proposals in resspkthis issue. As a result of
POPCRU's refusal to present proposals, interimngeeents had to be decided upon
by the regional management.

The Area Commissioners held meetings with POP@RAJPSA in this regard on 23
November 2010. Brandvlei Management and laboueetfjron an interim shift
arrangement but the representatives of POPCRU f@oodwood requested
permission to be excused from the meeting becdwese stated that they would not

budge from their demand regarding the two by 12rhi@ystem. The interim shift
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arrangement is that the employees should work hif6 s/stem with effect from 1

December 2010.

In Goodwood Correctional facilities, the secomdurther respondents have refused to
obey the instructions of management regardingiteeifterim arrangements, and by
sticking to their demands that the pilot project iy 12 hour shift system remains in
operation during the festive season are thus rejusi report to work according to the
new interim shift arrangement. The shop stewafdQPCRU at Goodwood and the
second to further respondents were informed thamketings that were being held
on the premises and their refusal to work as iottd) were illegal, and despite this

continued with their actions.

On 3 December 2010, a meeting was held betteeapplicants and the provincial
leadership of POPCRU. POPCRU'’s demands were tmagk to the pilot two by 12
hour system immediately, until they had discuséedigsue at their NEC meeting. It
was explained to them that the challenge to susituation would be impossible to
deal with on an administrative and security baaigl therefore could not be agreed
to. POPCRU then informed the regional commissidhat they would declare a
dispute. However there has been no formal deataraf a dispute by POPCRU, and
their members continue to engage in an illegaketraccording to the applicants. As
a result of the second to further respondents sfansecond interim arrangement was
put into place from 8 December 2010 which involae shift system. The second to

further members again refused to work in termsefibterim arrangement.
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In respect of the long term prospects of a slggtem between the labour partners, the
applicants agree with POPCRU that such must be dowder the auspices of the
GPSSBC and both parties are intent on pursuingrthite in the new year. The
applicants said that before the interpretationhaf 2009 collective agreement and
particularly clause 13 thereof can be dealt witthm appropriate forum, they urgently
required this Court to put a stop to the unprotbéd@rike that is threatening the
security and well-being of offenders and of the lulat large. At Goodwood,
POPCRU members number 304 out of a workforce of 5About 76 members of

POPCRU are refusing to work in terms of the inteamangements.

The applicants brought an urgent applicationQoDecember 2010 which was set

down for a hearing on 10 December 2010.

The parties contentions

13.

The applicants contended that the action tdikerthe respondents falls with the
definition of a strike in section 213 of the LRAijtwits purpose the demand that the
two 12 shift hour shift system that operated dutimg pilot project continues during
the festive season. The work that the employemsemuired to perform is work they
are contractually obliged to do, and the secongfimt shift system is in line with the
principles contained in Resolution 2 of 2009. Tien National Commissioner issued
a circular regarding the implementation of the y-@stablishment 45 hour week
aligned to GPSSBC Resolution 2 of 2009. The appt® contended that they have a

clear right to seek the prevention of strike actgrits essential service employees.
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It was further contended on behalf of the aaplis that given the specific demands
relating to security, care and rehabilitation dieaflers, and the safety of the service
providers and the community over the festive seatitm balance of convenience
clearly favours the applicants, i.e. that the fgtiayed for be granted to implement
an interim shift system for this short period uthié end of January 2011, so that the
constitutional obligations and standards of cae¢ the department has in respect of
offenders in Goodwood management area, are met.venGithe continuing
apprehension of serious harm should the Goodwooilitiiss remain understaffed,
with second and further respondents continuingdgestheir unprotected and illegal
action, and the lack of alternative remedy to sahee crisis, the applicants seek the

relief for prayed in the notice of motion.

The respondents denied that the authority teraene work hours by the national
commissioner has been properly delegated to thedef the regional commissioner,
or the area commissioner. They could accordinglydetermine working hours on
the basis of the circular by the national commissip as such a circular was not a
proper delegation in accordance with section ShefCorrectional Services Act. The
regional commissioner and the area commissionernateproperly delegated to

exercise the authority to determine working hoarthe department.

The respondents contend that the dispute asoaeresult on the instruction issued by
the applicants to work the so-called straight skyitem. The refusal to work did not
arise from a dispute about a matter of mutual @siethe employees wanted to

resolve. The refusal to work was accordingly théakyst for the dispute and the
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dispute was the result of the refusal to work. Téfasal to work does not amount to
a strike according to the definition of the LRA aaxdinterim order cannot be granted

against the respondent.

The instruction issued to work according to $lecalled straight shift system does
not reflect how many days per week the correctioffatials are required to work, or
how the night shift will be dealt with. The insttion is so vague that no proper
effect could be given to it. As far as the straigistem introduced by the regional
commissioner and area commissioner complied with dincular by the national
commissioner dated 1 July 2009, it contravenesasedb of the Basic Conditions of
Employment Act (the BCEA) in that correctional oféils are not granted a weekly
rest period of at least 36 hours. The shift syst@noduced and implemented by the

applicants is unlawful and cannot be enforced.

Analysis of the facts and arguments raised

18.

19.

It is not necessary to deal with all the grauraised in this application. The crucial
guestion that needs to be determined is whethesegbend to further respondents had
embarked on unprotected strike action. If theyehambarked on an unprotected
strike, the application stands to be granted ieeSpe of whether the regional

commissioner’s decision was unlawful as contendethé respondents.

It is common cause that the Correctional Sesvicave been declared an ‘essential
service’ in terms of section 71(8) of the LRA. Asresult, the second to further

respondents are prohibited from embarking in ankestaction and must refer any
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dispute that they might have to arbitration. Iis tiegard see sections 65(1)(d)(i) and

74(1) of the LRA.

It is common cause that on 23 November 2010 afem commissioner of the
department in the Goodwood management area issugstauction that correctional
officials must work according to a so-called “5fsBystem”. They refused to comply
with the instruction. The area commissioner issaedurther instruction on 8
December 2010 that theymust work according to eadled “3 shift system” and they
again failed to give effect to the instruction. eTéecond to further respondents have
demanded to work the two 12 hour shifts and weterapared to render any services
in terms of the new interim arrangements. Thelydghgrieved with the new interim

arrangement.

Mr Basson who appeared for the respondents \abked by this Court whether the
second to further respondents were rendering amyices, said that since 21
December 2010 after Waglay DJP had rescinded tliaultieorder, they were
rendering services in terms of the two 12 shiftarmgements.

It was not entirely clear whether the secondutther respondents were rendering
services before 21 December 2010. It is pledgetthe applicants in paragraph 7 of
the founding affidavit that the second to furthespondents have on 1 December
2010 embarked on prohibited industrial action ibicto further their demands that
shift arrangements during December 2010 and 3lalpi011 be organised on the
basis of two 12 hour shifts. In paragraphs 10 ef fdbunding affidavit it is pleaded

that since 1 December 2010 the second to furttsgorelents have been refusing to
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work according to interim shift arrangements anstead demand that they work a
shift system consisting of two 12 hour shifts. hdlagh they were present at the
Goodwood Correctional Centres at the time they @aubrk in terms of the two by

12 hour system, they were refusing to carry outartheir duties. In paragraph 11 of
the founding affidavit it is pleaded that in thgimn of 76 members of POPCRU were
involved in this action, which action amounts touaprotected strike in terms of the
LRA. In paragraph 12 it is pleaded that despitgotiations the unprotected strike
continued. In paragraph 25 it is pleaded that thaye refused to obey the
instructions of management regarding the firstrintearrangements, and are sticking
to their demands and are refusing to report to vemdording to the new interim shift
arrangement. In paragraph 25 and 26 and 30 ie&dpd that the unprotected strike

action was ongoing.

The respondents have pleaded in paragraphd 34ato 40 of the answering affidavit
that the applicants did not have the authority &erdnine working hours in the
department and that the instruction issued by tteemork according to the new shift
system waslltra vires and invalid. The dispute that has arisen betwbenparties
was the consequence of the respondents’ refusabrio caused by the introduction of
the straight system and that the dispute was reotc#talyst for the refusal to work.
The refusal to work did not arise from a disputewdla matter of mutual interest the
employees wanted to resolve. The refusal to wodomling to the new shift system
was the catalyst of the dispute between the parti€he new shift system was
unlawful and contravened section 15 of the BCEAwe Tespondents in paragraph 15

denied that the conduct of the employees conssitadustrial action and said that the
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refusal to work according to the new shift systeaswot the result of a deadlock

during negotiations on working hours.

The respondents denied that their conduct itotest industrial action. The refusal to
work according to the new shift system was not tbgult of a deadlock during
negotiations on working hours, and is not a strikéae refusal to work according to

the new shift system was the catalyst of the despetween the parties.

It is clear from the pleadings and from what Bésson informed Waglay DJP that
from 1 December 2010 to 20 December 2010 the semhdther respondents were
not rendering any services at all. The applicdr@se pleaded in their founding
papers that they reported for work in terms oftie by 12 shifts arrangements but
were refusing to carry out their duties. This was disputed by the second to further
respondents. It would appear from the undertakimgde to Waglay DJP that they
have since 21 December 2010 carried out their slufldey did not deem it necessary
to have approached this Court on an urgent bagiedtare the said arrangement as
unlawful. They did not deem it necessary to ilise provisions of section 74 of the
LRA which deals with disputes in essential serviedsich should be referred to
conciliation and arbitration. They have been demednto work the two 12 hour

shifts. Their conduct amounts to strike actiome®ned in section 213 of the LRA.

This Court was informed that Cele J had dedlh whe issue of delegation in an
unreported judgment under case number D1004/2@16blems were encountered in

obtaining a copy of thex temporgudgment due to mechanical problems. It does not
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for purposes of this judgment matter whether theliegnts were not properly
delegated to exercise the authority to determieeatbrking hours in the department.
The fact is that the second to further respondeete rendering essential service and
cannot embark on any strike action. As pointedatnaive they have several remedies

available to them and did not follow that route.

| am satisfied that the applicants have madeaqguroper case for the relief sought.
They have met the requirements for interdictalefelilt follows that the application

stands to be granted.

I had initially raised with the parties thahae this is an urgent application, the
application must comply with the provisions of r@leead with rule 7 of the Rules of
this Court. Rule 8(1) provides that a party thaplees for urgent relief must file an
application that complies with the requirementsrolies 7(1), 7(2), 7(3) and if
applicable 7(7). Rule 7(2)(e) provides that theéasoof application must substantially
comply with Form 4 and must be signed by the phrigging the application. The
application must be delivered and must containte@@dvising the other party that if
it intends to oppose the matter, that party muBvetean answering affidavit within
10 days after the application has been servedndaithich the matter may be heard

in the party’s absence and an order of costs mayduke.

It is apparent from the provisions of rules)8hd 7(2)(e) that they are couched in
peremptory terms. This Court can condone a failareomply with the time limits

contained in the rule but it cannot in my view cond non compliance with the rule.
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The notice of motion does not contain the provisi@tipulated in rule 7(2)(e).
However since the parties were ordered by Waglay file their papers within
specified time limits it is implicit that the appéints’ failure to comply with rule

7(2)(e) was condoned.

All that remains to be determined is the isstieosts and the costs reserved in the
rescission application. It is unclear on what basists were reserved in the rescission
application. The applicants had sought final fedi® opposed to interim relief in the
urgent application. It is unclear why final reli@hs sought. Had the Court issued a
rule nisithe respondents would have anticipated the retate and there would have
been no need to have brought the rescission apiphcaHowever | do not believe
that this is a matter where costs should follow tesult. The respondents were
successful in the rescission application. The ieppts are successful in this
application. The parties have an ongoing relatigns It would in the circumstances

be fair and just not to award any costs at all.

In the circumstances | make the following order
31.1 The applicants’ failure to comply with theéesiof this Court is condoned and

this matter is heard on an urgent basis;

31.2 The action taken by the second and furthgroredents in pursuit of their
demand for a two by 12 hour shift arrangement c¢tutes an unprotected

strike which is not in compliance with the provissoof the LRA,;
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31.3 The second to further respondents are to aratedy desist from the strike
action in which they are currently engaged ancetalér their services during
the festive season until 31 January 2011 in the nexamequired by the

applicants or until they obtain a court order;

31.4 The second to further respondents are resttairom any and all further

participation in the strike action in which thegaurrently engaged,;
31.5 The second to further respondents are resttdiom promoting, inciting or
instigating the strike action of the first respontl®e members in the

applicants’ employ or any industrial action relgtihereto;

31.6 There is no order as to costs.

FRANCIS J

JUDGE OF THE LABOUR COURT OF SOUTH AFRICA

FOR THE APPLICANTS : T GOLDEN INSTRUCTED BY STATE
ATTORNEY
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