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IN THE LABOUR COURT OF SOUTH AFRICA 

(HELD IN CAPE TOWN) 

CASE NUMBER:                 C671/2011 

DATE:           2 SEPTEMBER 2011 

Reportable 5 

 

In the matter between: 

ADT SECURITY (PTY) LIMITED          Appl icant 

and 

THE NATIONAL SECURITY & UNQUALIFIED  10 

WORKERS UNION & OTHERS            Respondents 

 

J U D G M E N T 

___________________________________________________ 

 15 

STEENKAMP, J :  

 

This is an urgent appl icat ion between ADT Securi ty (Pty) 

L imited,  the appl icant , and the Nat ional  Securi ty & Unqual i f ied 

Workers Union and Others.   I t  is  an urgent appl icat ion brought 20 

th is morning to grant  f inal  re l ief  against  the Union and i ts 

members in terms of  which a march scheduled to take place on 

Monday 5 September 2011 between 09:30 and 13:30 at  the 

appl icant ’s p lace of  business is sought to be interdicted.   I t  is 

now 15:00 on Fr iday,  2 September.   Given that  the march is 25 
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due to take place on Monday, I  wi l l  give judgment ex tempore ,  

and wi l l  give br ief  reasons for my judgment. 

 

First ly,  concerning urgency,  i t  is  c lear,  given that  the march is 

to take place on Monday, that  the matter is  urgent.  I  wi l l  5 

return to the events leading up to the march in a moment.   The 

pr ior quest ion though is whether th is court  has jur isdict ion to 

hear the present appl icat ion.   

 

In i ts argument that the court  does have jur isdict ion,  Mr 10 

Venter,  for the appl icant ,  referred,  in ter a l ia ,  to  the judgment 

of  the Const i tut ional  Court in  Gcaba v Minister of  Safety & 

Securi ty 2010 (1) SA 238 (CC) and Chirwa v Transnet 2008 (4)  

SA 368 (CC).    

 15 

In consider ing the quest ion of  jur isdict ion,  I  have considered 

the d icta of  the Const i tut ional  Court in  those cases,  but  the 

quest ion goes further,  a lso when consider ing the meri ts of  the 

appl icat ion i tself .  In that regard I  wish to refer to the d ictum of  

Nugent JA in Makhanya v Universi ty of  Zulu land 2010 (1) SA 20 

62 (SCA).  In Makhanya, Nugent JA dist inguished that  case 

f rom the rat io in Chirwa.  On his reading of  Chirwa the issue 

was essent ia l ly not  one of  jur isdict ion,  but  re lat ing to the 

cause of  act ion.   Nugent JA referred to the r ights that  the 
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Labour Relat ions Act1 creates for employees,  including the 

r ight  not  to be unfair ly  d ismissed and not  to be subjected to 

unfair  labour pract ices,  as “LRA r ights”.   Yet ,  he pointed out, 

employees also have other r ights ar is ing f rom general  law.   

One is the r ight  that  everyone has emanat ing f rom the common 5 

law to insist  on performance of  a contract .  Another is the r ight 

that  everyone has (emanat ing f rom sect ion 33 of  the 

Const i tut ion and elaborated upon in the Promot ion of  

Administrat ive Just ice Act2)  to just  administrat ive act ion.3 

 10 

An LRA r ight ,  he says,  is  enforceable only in the CCMA or in 

the Labour Court .  The common law r ight  is  enforceable in the 

High Court  and in the Labour Court .    The const i tut ional  r ight 

is  enforceable in the High Court  and in the Labour Court .   

Nugent JA commented that  i t  is  not  unusual for two r ights to be 15 

asserted ar is ing f rom the same facts.   A c la imant could assert  

two cla ims, each of  which is capable of  being brought in a 

d i f ferent  forum.  Whether the c la im wi l l  succeed is another 

matter,  but  that  is  i r re levant to the jur isdict ional  quest ion.4  He 

made two further observat ions5:  20 

 

 

                                            
1 Ac t  66  0 f  1995 ( the  LRA) .  
2 Ac t  3  o f  2000 (PAJ A) .  
3 Makhanya para  [11 ] .  
4 Makhanya para  [39 ] .  
5 Para  [71 ] .  
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“The f i rst  is  that  the c la im that  is  before a court  is  a 

matter  of  fact .   When a c la imant  says that  the c la im 

ar ises f rom the inf r ingement  of  the common law r ight  to 

enforce a cont ract ,  then that  is  the c la im,  as a fact ,  and 

the cour t  must  deal  wi th i t  accord ing ly.   W hen a 5 

c la imant  says that  the c la im is  to  enforce a r ight  that  is  

created by the LRA, then that  is  the c la im that  the court  

has before i t ,  as a fact .   W hen he or  she says that  the 

c la im is  to  enforce a r ight  der ived f rom the Const i tut ion,  

then,  as a fact ,  that  is  the c la im.   That  the c la im might  10 

be a bad c la im is bes ide the point . ”  

 

I t  may also be useful  to refer to the more recent judgment of  

South Af r ican Mari t ime Safety Author i ty v McKenzie 2010 (3) 

SA 601 (SCA).   In a unanimous judgment of  the Supreme Court 15 

of  Appeal,  Wal l is  AJA6 commented as fo l lows7:  

 

“Once more,  as in  other  cases that  have come before 

th is  cour t ,  the p lea,  so far  as i t  purpor ts  to  ra ise a 

jur isd ic t ional  chal lenge,  is  misdirected.  As the 20 

Const i tu t ional  Cour t  has re i terated in  Gcaba v Min is ter  

of  Safety & Secur i ty & Others,  the quest ion in  such a  

case is  whether  the cour t  has jur isd ic t ion over  the 

p leaded c la im and not  whether  i t  has jur isd ic t ion over 

some other  c la im that  has not  been p leaded,  but  could 25 

                                            
6 As  he  then was .  
7 SAMSA v  McKenz ie  para  [7 ] .  
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possib ly ar ise f rom the same facts.   In  th is  case the 

par t icu lars  of  c la im could not  have made i t  c learer  that  

Mr  McKenzie ’s  c la im is  for  damages for  breach of  

cont ract . ”  

 5 

He further noted8:  

 

“W e must  look  at  the provis ions of  the Act  in  quest ion,  

i ts  scope and i ts  object ,  and see whether  i t  was 

in tended when laying  down a specia l  remedy that  that  10 

specia l  remedy should exc lude ord inary remedies.   In 

other  words,  we have no r ight  to  assume,  merely f rom 

the fact  that  a specia l  remedy is  la id down in  a s tatute 

as a remedy for  a breach of  a r ight  g iven under  the 

s tatute,  that  other  remedies are necessar i ly exc luded. ”  15 

 

I  refer to these judgments both in re lat ion to jur isdict ion and to 

the meri ts of  the appl icat ion before me.  The Union, 

represented by i ts general  secretary,  Mr Mdineka, ra ised the 

quest ion as to whether th is court  has jur isdict ion.  I t  appears 20 

to me that  the nature of  th is appl icat ion is f ramed, speci f ica l ly 

when one has regard to the accompanying founding af f idavi t ,  

in  a context  where the appl icant  suggests that  the underlying 

reason for the march that  forms the subject  of  the interdict 

re lates to the re lat ionship between employer and employee.  In 25 

                                            
8 SAMSA v  McKenz ie  para  [12 ] .  
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those circumstances i t  would appear to me that  th is court  does 

have jur isdict ion.   At  the very least  i t  may have concurrent 

jur isdict ion with the High Court  as expla ined by Nugent JA in 

Makhanya .  Whether the appl icant  is  ent i t led to the re l ief  i t  

seeks,  is  a d if ferent  quest ion. 5 

 

Turning then to the meri ts of  the appl icat ion,  i t  is  useful  to set 

out  the background to the appl icat ion.   Af ter the Union had 

sought organisat ional  r ights f rom the appl icant ,  i t  became 

clear that  the appl icant  would not grant  those r ights on the 10 

basis that  the Union was not  suf f ic ient ly representat ive.   The 

Union,  however,  rather than resort ing to power p lay in terms of  

the Labour Relat ions Act  or referr ing a d ispute to the CCMA in 

terms of  sect ion 21 of  that Act ,  appl ied to the Cape Town 

Municipal i ty,  which is the th ird respondent, on 8 August  2011 15 

to have a gather ing in terms of  the Regulat ion of  Gatherings 

Act9.   The date of  commencement of  that  Act  was 15 November 

1996.  Contrary to what Mr Venter argued, therefore,  i t  is  not  a 

pre-const i tut ional  p iece of  legis lat ion.   I  wi l l  return to that 

aspect la ter.  20 

 

In terms of  the Gatherings Act ,  a “gather ing” is def ined as any 

assembly,  concourse or procession of  more than 15 persons in 

or on any publ ic road as def ined in the Road Traf f ic  Act  29 of  

                                            
9 Ac t  205 o f  1993.  
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1989 or any other publ ic p lace or premises,  whol ly or  part ly 

open to the a ir ,  and i t  includes,  in ter a l ia ,  a  gather ing held to 

hand over pet i t ions to any person or to mobil ise or 

demonstrate support  for,  or opposi t ion to the views, pr incip les, 

pol ic ies,  act ions or omissions of  any person or body of  persons 5 

or inst i tut ion, including any government administrat ion or 

governmental  inst i tut ion. 

 

The Union appl ied to march to the premises of  the applicant  on 

Monday, 5 September 2011, in terms of  sect ion 3 of  that  Act .   10 

I t  was given permission by the City on 29 August  2011.  In 

terms of  sect ion 4(4) of  the Gatherings Act ,  an agreement was 

reached between the responsib le of f icer,  as def ined in the Act,  

and the convenor,  as wel l  as author ised members of  the South 

Af r ican Pol ice Services and the Metro Pol ice and the t raf f ic 15 

services.   The agreement sets out  that  the gather ing shal l  be 

in the form of  a procession and that  i t  must  str ic t ly fo l low a 

def ined route.   

 

I t  further specif ies that one marshal must be appointed for 20 

every 10 part ic ipants in the procession and that  a l l  part ic ipants 

in the procession must remain unarmed and unmasked for the 

durat ion thereof .   I t  further specif ies that  part ic ipants in the 

procession shal l  adhere to a l l  reasonable instruct ions re lat ing 

to the f ree f low of  t raf f ic  issued by t raf f ic  of f icers en route and 25 
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that the convenor of  the gather ing,  or h is delegate,  shal l  

remain avai lable for the durat ion of  the procession to l ia ise 

with the operat ional  commander of  the South Af r ican Pol ice 

Services cont ingent monitor ing the procession. 

 5 

Al though there is some dispute as to how the appl icant 

became aware of  the p lanned gather ing,  i t  is  common cause 

that  i t  was so aware at  least  by 29 August .   The appl icant 

requested the Union to cancel the march and a meeting was 

held between the part ies on 31 August  2011.  No resolut ion 10 

could be reached and on 1 September,  that  is  yesterday,  the 

Union conf i rmed the fo l lowing in a letter to the appl icant:  

 

“Re March on ADT Cape Town Of f ices 

We refer  to  the above and hereby wish to inform you 15 

that  a l l  ADT of f icers who wi l l  be of f  on 5 September 

2011,  and those who wi l l  be work ing  nightshif t  on that  

day,  wi l l  be marching  to your  of f ices to hand over  a 

memorandum.  Please avai l  somebody f rom your  of f ice 

to accept  our  memorandum at  13:00 on 5 September 20 

2011. ”  

 

I t  is  common cause, as expla ined by Mr Mdineka at  the hearing 

today,  that  only those employees who are not  on duty dur ing 

the day on 5 September 2011 wi l l  take part  in  the gather ing.  25 
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The appl icant  seeks to interdict  the gather ing on the basis that 

i t  is  unlawful .   I  wi l l  deal  wi th that  content ion under the 

quest ion whether the appl icant  has demonstrated a clear r ight ,  

as i t  has to in order to obtain f inal  interdictory re l ie f .  

 5 

The basis for the appl icant ’s content ion as set  out  in  i ts  

founding af f idavi t ,  is  that a l though the Union obtained 

permission under the Gatherings Act :  

 

“ ( i )  The f i l ing of  a not ice by [ the Union]  in  terms of  10 

sect ion 3 of  the Gatherings Act ,  is  a contr ived 

at tempt to c ircumvent the scheme of  the LRA and i ts 

specia l ised regulat ion of  the mechanisms of  

col lect ive bargain ing (such as conci l ia t ions, 

arb i t rat ions, mediat ions, p icket ing and protest) ;   15 

and 

( i i )  The “march” cannot be permit ted in terms of  

the Gatherings Act ,  in  that  th is would be unlawful 

upon a proper construct ion of  the LRA read together 

with the Gatherings Act . ” 20 

 

The start ing point  in  consider ing whether the p lanned 

gather ing is indeed unlawful ,  is  the Const i tut ion.   Section 17 of  

the Bi l l  of  Rights in the Const i tut ion provides that:  

 25 
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“Everyone has the r ight ,  peaceful ly and unarmed, to 

assemble, to demonstrate,  to p icket and to present 

pet i t ions.”  

 

I t  is  c lear that  th is r ight  is  extended to everyone and not  just  to 5 

employees.  The r ight  is ,  however,  l imited by the provis ions of  

the Gatherings Act .   One of  those l imitat ions is the 

prerequis i te to give not ice and to provide the necessary 

informat ion to the re levant local  author i ty.  I t  is  common cause 

that  in  th is case such not ice has been given and that  in  fact 10 

the local  author i ty,  that is  the Cape Town Municipal i ty,  has in 

fact  agreed that the march or gather ing can proceed on 

Monday. 

 

A further l imitat ion imposed on gather ings by the Gatherings 15 

Act ,  other than that  i t  must  be peaceful  and unarmed, is set 

out  in  sect ion 11 of  that Act .   That is  that i f  any r iot  damage 

occurs as a resul t  of  such a gather ing,  the organisat ion under 

the auspices of  which that  gather ing was held,  wi l l  be l iable for 

that  r io t damage.    20 

 

The appl icant  submits that  the Union does not  have the 

required representat ion to val idate organisat ional  r ights in 

terms of  the Labour Relat ions Act .   That factual  content ion is 

qui te i r re levant to the present case.  That is  something that 25 
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must be decided in terms of  sect ion 21 of  the Labour Relat ions 

Act .    

 

In  the case before me, the Union has specif ica l ly d isavowed 

any re l iance on the Labour Relat ions Act .   The r ight  i t  seeks to 5 

exercise is not  premised on sect ion 21 or sect ion 64 or indeed 

any other provis ion of  the LRA.  Instead the Union re l ies on 

sect ion 17 of  the Const i tut ion as given ef fect  to by the 

Gatherings Act .   In th is regard the present case is 

d ist inguishable f rom those cases to which Cele AJ referred in 10 

the unreported case of  ADT Securi ty (Pty) L imited v Satawu & 

Others10.   In  that  case,  which appears at  f i rst  glance to be on 

al l  fours with the present ones,  Cele AJ pointed out  that  the 

demands of  the union in that  case appeared to be demands 

that  may be described as matters of  mutual  in terest  and that 15 

they are work re lated demands. 

 

In hold ing that  a planned march in those circumstances would 

be unlawful ,  the learned judge re l ied on the cases of  TSI 

Hold ings (Pty) L imited v Numsa & Others [2006] 7 BLLR 631 20 

(LAC) and SANDU v The Minister of  Defence & Others [2007] 9 

BLLR 785 (CC).   In TSI Hold ings the Labour Appeal court  held 

that  a demand by the t rade union that  a supervisor should be 

dismissed, fa l ls  outs ide the category of  demands that can be 

                                            
10 Case num ber  J1099/08 o f  13  June 2008 (Labour  Cour t ,  Johannesburg) .  
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supported by a concerted refusal to work,  retardat ion or 

obstruct ion of  work envisaged in the def in i t ion of  the word 

“str ike” in sect ion 213 of  the LRA.  Accordingly i t  held that  a 

str ike in support  of  that demand would not  be protected.  

 5 

In the case before me, as I  have pointed out ,  the Union does 

not  seek to embark on str ike act ion;  nor does the appl icant 

contend that  the gather ing p lanned for Monday,  5 September 

2011, fa l ls  wi th in the def in i t ion of  a str ike and that  because 

the Union has not  fo l lowed the procedure set  out  in sect ion 64 10 

of  the LRA, such a str ike would be unprotected.   The appl icant 

s imply contends that  the p lanned march is unlawful .   This case 

is,  therefore,  d ist inguishable f rom that  in  TSI Hold ings.   In 

SANDU v The Minister of  Defence, the quest ion before the 

Const i tut ional  Court  turned on the const i tut ional  r ight  to 15 

col lect ive bargain ing as set  out  in  sect ion 23(5) of  the 

Const i tut ion.   As O’Regan J pointed out  in  SANDU at  

paragraphs [51]- [52] :  

 

“ [51]  Sect ion 23(5) express ly prov ides  that  leg is lat ion 20 

may be enacted to regulate col lect ive bargain ing .   The 

quest ion that  ar ises is  whether  a l i t igant  may bypass 

any leg is lat ion so enacted and re ly d i rect ly on the 

Const i tu t ion.   In  NAPTOSA & Others v Min is ter  of  

Educat ion of  W estern Cape & Others,  the Cape High 25 
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Cour t  held that  a l i t igant  may not  bypass the provis ions 

of  the Labour  Relat ions Act  and re ly d i rect ly on the 

Const i tu t ion wi thout  chal leng ing  the provis ions of  the 

Labour  Relat ions Act  on const i tut ional  grounds.   The 

quest ion of  whether th is  approach is  cor rect  has s ince 5 

been le f t  open by th is  cour t  on two subsequent 

occasions.  Then,  in  Min is ter  of  Heal th v New Cl icks 

South Af r ica (Pty)  L imi ted (Treatment  Act ion Campaign 

and another  as amic i  cur iae ) ,  Ncgobo J,  wr i t ing  a 

separate judgment,  held that  there was considerable 10 

force in  the approach taken in  NAPTOSA.   He noted 

that  i f  i t  were not  to  be fo l lowed,  the resul t  might  wel l  

be the creat ion of  dual  systems of  jur isprudence under 

the Const i tu t ion and under  leg is lat ion.   In  my view th is  

approach is  correct .   W here leg is lat ion is  enacted to 15 

g ive ef fect  to  a const i tu t ional  r ight ,  a  l i t igant  may not  

bypass that  leg is lat ion and re ly d i rect ly on the 

Const i tu t ion wi thout  chal leng ing  that  leg is lat ion has 

fa l len short  of  the const i tu t ional  standard.  

“ [52]  Accord ing ly a  l i t igant  who seeks to assert  h is  or  20 

her  r ight  to  engage in  co l lect ive bargain ing  under 

sect ion 23(5)  should in  the f i rs t  p lace base h is  or  her  

case on any leg is lat ion enacted to regulate the r ight ,  

not  on sect ion 23(5) .   I f  the leg is lat ion is  want ing  in  i ts  

protect ion of  the sect ion 23(5)  r ight  in  the l i t igant ’s 25 

view,  then that  leg is lat ion should be chal lenged 

const i tut ional ly.   To permit  the l i t igant  to ignore the 
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leg is lat ion and re ly d i rect ion on the const i tut ional 

provis ion,  would be  to fa i l  to  recognise the important  

task  conferred upon the leg is lature by the Const i tut ion 

to respect ,  protect ,  promote and fu l f i l  the r ights  in  the 

Bi l l  o f  Rights .  The proper  approach to be fo l lowed 5 

should leg is lat ion not  have been enacted as 

contemplated by sect ion 23(5)  need not  be considered 

now.”  

 

In  the present case the Union,  as I  have said,  does not re ly on 10 

i ts r ights protected by the Labour Relat ions Act ,  nei ther does i t  

re ly on the const i tut ional  r ight  to fa ir  labour pract ices set  out 

in  sect ion 23 of  the Const i tut ion.   I t  does re ly on sect ion 17 of  

the Const i tut ion, but  i t  does not  do so d irect ly --  i t  re l ies on 

the appl icable legis lat ion which regulates the r ights to 15 

assembly,  demonstrat ion,  p icket  and pet i t ion as set  out in 

sect ion 17 of  the Const i tut ion,  namely the Gatherings Act .   I t  

has compl ied with the provis ions of  the Gatherings Act .   I f  i t  

does not  adhere to the provis ions of  that  Act ,  in ter a l ia  by i ts 

members wreaking havoc,  damaging property or otherwise 20 

causing damage, then the appl icant  has i ts remedies under 

sect ion 11 of  the Gatherings Act .  

 

Despite what the appl icant  says,  the Union in th is case has 

carefu l ly stated that  i t  is  not  re lying on the r ight  to col lect ive 25 
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bargain ing.  I t  is  re lying on the r ight  to demonstrat ion and 

gather ing.   On a factual  basis, th is case may also be 

dist inguished f rom that  in  Cele J ’s judgment in ADT v Satawu, 

in that  the Union has pointed out  in  a let ter to the appl icant  on 

1 September 2011 that  the issues behind i ts contemplated 5 

gather ing or march are not  l imited to Labour Relat ions Act 

issues --  the Union contended that  there are further issues that 

wi l l  be detai led in the memorandum to be handed over on the 

day of  the march. 

 10 

A further re levant factor to take into account is that,  as I  have 

pointed out before,  the workers that  wi l l  take part  in the march 

on Monday 5 September wi l l  be of f  duty.  Therefore,  their 

part ic ipat ion in such a march wi l l  not  be a breach of  contract;  

nei ther wi l l  i t  form part  of  a str ike as def ined in the LRA.  The 15 

workers wi l l  not  be withhold ing their  labour.   I t  appears to me, 

therefore,  that  the p lanned gather ing may be inconvenient to 

the appl icant  and i t  may even be said to be contrary to the 

spir i t  o f  the Labour Relat ions Act  insofar as the Union could 

a lso have sought to embark on a protected str ike and did not 20 

do so, but  that  does not make the planned gather ing unlawful .   

The gather ing is c lear ly lawful  in  terms of  the provis ions of  the 

Gatherings Act .   That Act  l imits the const i tut ional  r ights set  out 

in  sect ion 17,  only to the extent  necessary.   I t  would be 

undesirable for th is court ,  where legis lat ion exists that  l imits a 25 



 
C 6 7 1 / 2 0 1 1  

 JUDGMENT 

 

/bw / . . .  

16 

const i tut ional  r ight,  to l imit  that  r ight  further. 

 

As Stuart  Woolman points out  in  the chapter on Freedom of  

Assembly in The Const i tut ional  Law of  South Af r ica11,   and also 

in The Bi l l  of  Rights Handbook12:  5 

 

“Protests,  assembl ies and mass demonst rat ions p layed 

a centra l  ro le in  South Af r ican l iberat ion pol i t ics.   Now 

that  the bat t le  for  l iberat ion has been won and a l l  

possess the f ranchise,  there might  be a sense that  10 

demonstrat ions have d imin ished.  In  reach and 

f requency,  they have.   Never theless,  mass protests 

cont inue to be an impor tant  form for  pol i t ica l  

engagement.   Organised labour ,  landless people,  ant i -

pr ivat isat ion movements,  students,  squat ters  and even 15 

the pol ice have used demonstrat ions to press thei r  

demands.   The cont inued vi ta l i t y of  assembly in  the 

newish South Af r ica test i f ies to i ts  essent ia l  ro le in  any 

l ibera l  democracy.”  

 20 

And in a d if ferent  context  he then quotes f rom the 

Const i tut ional  Court  dictum  in  S v Mamobolo 2001 (3) SA 409 

(CC) at  paragraph [50] :  

 

                                            
11 2 n d  ed  p  43 .1 .  
12  Ian  Cur r y and Johan  de W aal ,  5 t h  Ed i t ion  2005 ,  a t  paragraph 17.1  on  
page  396.  
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“That  f reedom to speak  one’s  mind is now an inherent  

qual i ty of  the type of  soc iety contemplated by the 

Const i tu t ion as a whole and is  speci f ica l ly promoted by 

the f reedoms of  conscience,  express ion,  assembly,  

associat ion and pol i t ica l  par t ic ipat ion protected by 5 

sect ions 15-19 of  the Bi l l  o f  Rights. ”  

 

Given that  those protected const i tut ional  r ights are l imited by 

the Gatherings Act,  i t  is  not  open to th is court  to l imit  the r ight  

further and I  conclude that  the p lanned gather ing is not 10 

unlawful .    

 

There is a lso the further quest ion of  whether there is a real  

apprehension of  i r reparable harm.  In th is regard the appl icant 

says in i ts founding af f idavi t  that  the harm i t  foresees is that  i t  15 

wi l l  be d isrupted in the performance of  i ts  obl igat ions to 

provide securi ty services to i ts customers as the march may 

prevent cal l  centre and contro l  room employees f rom enter ing 

the company’s premises.   That harm, a l though foreseeable, 

appears to me to be remote.   This is not  an uncontro l led 20 

gather ing,  but  one that  has been agreed to by the re levant 

enforcement author i t ies and wi l l  be c losely monitored by the 

South Af r ican Pol ice Services,  the Metro Pol ice and the t raf f ic 

pol ice. 

 25 
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I f  the marshals appointed by the Union do not  abide by their  

obl igat ions under the agreement and the Act ,  any harm caused 

is not  i r reparable in that  the appl icant  can resort to the 

provis ions of  sect ion 11 of  the Gatherings Act  to hold the 

Union responsib le for any damages suf fered.   That factor is  5 

a lso to be considered under the heading of  whether the 

appl icant  has an al ternat ive remedy: 

 

1. The appl icant had an al ternat ive remedy in that  i t  could 

have sought to review the permission granted by the City 10 

Counci l  and to have i t  set  aside.   I t  has e lected not  to do 

so.    

 

2. Should any harm be caused, as I  have pointed out,  i t  has 

i ts remedies under sect ion 11 of  the Gatherings Act.    15 

 

3. Should any employees,  who are meant to be on duty,  

take part  in  the gather ing,  those employees can be 

discip l ined in the normal course,  as they would be absent 

f rom their  workplace without  permission.   I t  is  common 20 

cause that  they wi l l  not  be part ic ipat ing in a protected 

str ike and, therefore,  they would not enjoy the 

protect ions set  out  in  sect ion 67 of  the Labour Relat ions 

Act .  

 25 
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In conclusion then,  even i f  th is court does have jur isdict ion to 

hear the present appl icat ion,  the appl icant has not sat isf ied 

the requirements for a f inal  in terdict.13   

 

IN THOSE CIRCUMSTANCES THE APPLICATION IS 5 

DISMISSED .   There is no order as to costs. 

 

 

                                                ______________________ 

                                STEENKAMP, J 10 

 

For the appl icant :   Adv PA Venter instructed by Eversheds. 

For the respondents:  Mr H Mdineka ( t rade union of f ic ia l) .  

                                            
1313 As  summ ar ised in  Set loge lo  v  Set loge lo  1914 AD 221 and fo l lowed b y 
th is  cour t  in  innum erab le  subsequent  cas es .  


