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IN THE LABOUR COURT OF SOUTH AFRICA 

(WESTERN CAPE LABOUR COURT, CAPE TOWN) 

 

CASE NUMBER:          C295/2015 

DATE:                16 MARCH  2016  5 

In the matter between: 

HILTON RAYMOND DAVIDS                 Appl icant 

and 

CCMA          First  respondent 

MADELEINE LOYSON (Commissioner)      Second respondent 10 

TONGAAT HULETT SUGAR LIMITED             Third respondent 

 

J U D G M E N T 

 

STEENKAMP, J :  15 

 

This is an appl icat ion to have an arbi t rat ion award by the 

second respondent,  Commissioner Madeleine Loyson, 

reviewed and set  aside.   I t  ar ises f rom the dismissal of  the 

appl icant ,  Mr Davids,  by the th ird respondent,  Tongaat Hulett  20 

Sugar L imited.    

 

Mr Davids was employed as a senior merchandiser.   He admits 

that  he fa i led to cal l  on stores which were part  of  h is rout ine 

dai ly cal l  schedule.   However,  he denied that he had 25 
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del iberate ly suppl ied fa lse informat ion to h is manager.  That 

led to the arbi t rat ion af ter he had been dismissed on those two 

al legat ions of  misconduct . 

 

I t  must be said at  the outset  that  the arbi t rat ion award is a 5 

model one.  The arbi t rat ion took place over two days.   The 

arbi t rator very carefu l ly summarised the evidence of  the 

witnesses before her.   They were the employer’s HR manager, 

Ms Mshengu; the sales manager to whom Mr Davids reported, 

that  is  Mr AG Lakay;  and the divis ional  manager,  Mr D El l io t t .   10 

The arbi t rator then considered the evidence of  the employee, 

Mr Davids;and that  of  Messrs Andre Carol issen, Ricardo 

Adams and Quent in Thomas. She then considered the 

submissions in wr i t ing that  were submitted by both part ies, 

analysed the argument and the evidence.  She then carefu l ly 15 

set  out  the re levant legal  pr incip les and appl ied those legal  

pr incip les to the evidence that  she had heard.  She found, 

having taken al l  that  into account and having weighed up the 

credib i l i ty of  the witnesses and the probabi l i t ies,  that the 

d ismissal  of  the employee was substant ively fa ir .  20 

 

Mr Davids,  who represented himself ,  set  out  a number of  

grounds of  review in h is founding af f idavi t .   The grounds are 

somewhat vague and they amount on the whole to grounds of  

appeal rather than review.   He further d ist i l led the grounds in 25 
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h is wr i t ten heads of  argument and in h is oral  argument before 

the Court  today.   The f i rst  th ing that he took issue with is that 

he was unrepresented at  the arbi t rat ion,  as he was today, 

whi le the employer was represented by Mr Lawrence ,  an 

at torney,  who also represented i t  here today.    5 

 

Al though I  have sympathy with h is complaint  that  the p laying 

f ie lds may not  have been level ,  i t  is  c lear f rom a reading of  the 

t ranscr ipt  that  the arbi t rator considered the par i ty of  arms and 

that  she properly advised the employee, as the Court  had to do 10 

today,  that  the person that  was advis ing him and who is a lso 

present in Court  today was not  a l lowed to represent h im as he 

was not  a legal  representat ive or a trade union representat ive. 

However,  the employee at  the arbi t rat ion indicated at  the 

outset  of  the proceedings that he had no object ion to legal 15 

representat ion and that  he would represent h imself ,  as he did 

e loquent ly today.   The arbi t rator went out  of  her way to expla in 

the processes to h im and to make sure that  he is in no way 

prejudiced.   I  am quite sat isf ied on a reading of  the t ranscr ipt 

and of  the evidence that  the employee had a fa ir  hearing.    20 

 

Concerning the main at tack on the award,  i t  was as I  have said 

in the nature of  an appeal rather than a review. Mr Davids,  in 

h is oral  argument today,  at tempted on the whole to re-argue 

his case.  Given that  he is unrepresented,  the Court showed 25 
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h im signi f icant  lat i tude but  the fact  remains that  th is is a 

review, not  an appeal.   Mr Davids was hard-pressed to expla in 

to the Court  in  what manner the award of  the arbi t rator was so 

unreasonable that no other arbi t rator could have come to the 

same conclusion,  i .e.  in  what way i t  d id not  pass muster on the 5 

test  as set  out  in SIdumo v Rustenburg Plat inum Mines 2007 

(28) ILJ  2405 (CC).    

 

The f ive instances where he complained that  the arbi t rator d id 

not  properly apply her mind to the evidence before her,  are not 10 

borne out  by the summary of  the evidence as compared to the 

t ranscr ipt .  

 

The arbi t rator f i rst ly considered the evidence of  Ms Mshengu, 

the HR manager.  She pointed out  that  Mshengu was informed 15 

by Lakay about an incident that  had occurred involving a sales 

representat ive,  Mr Rodney Cloete,  who was not  complet ing h is 

dai ly cal l  schedule but  had signed of f  the dai ly cal l  sheet.  

Cloete was dismissed.  I t  is  that incident that  led to the 

invest igat ion into Mr Davids.   The arbi t rator a lso took into 20 

account the evidence of  Mshengu that  the employees were 

cal led in by Lakay and El l io t t ,  including the appl icant ,  and 

caut ioned about the ser iousness of  misrepresentat ion on the 

dai ly cal l  sheets. 

 25 
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Concerning th is so-cal led cal l  sheets,  Mr Davids’s main bone 

of  content ion in argument today was that the employer could 

not  show him such a cal l  sheet.   In response Mr Lawrence  

pointed out  that th is was t raversed in some detai l  at  the 

arbi t rat ion and he pointed to the example that  was also 5 

expla ined to the arbi t rator where Mr Davids’s superior,  Mr 

Marshal l  Kle int j ies,  as wel l  as the employee had signed of f  on 

what was referred to in shorthand as a “ t ime sheet” showing 

that  they supposedly vis i ted ten stores whereas in real i ty they 

had only vis i ted four.  10 

 

The arbi t rator a lso pointed out  that  another sales 

representat ive,  Mr Enrico Armino,  who was also found to have 

misrepresented t ime schedules,  resigned just  before he could 

be discip l ined and that  both the employee (Mr Davids) and Mr 15 

Kle int j ies were dismissed.  The other person involved,  Cloete, 

was not  d ismissed but  received a f inal  wr i t ten warning.   The 

reason for that was that  he had signed the t ime sheets of f  in 

the morning before they had been completed by Cloete and did 

not  later check them to see that Cloete had inserted the 20 

correct  informat ion before handing in the t ime sheets to 

management. 

 

Important ly,  Lakay test i f ied that  the employees are given a 

dai ly cal l  schedule and that  counsel l ing meet ings and further 25 
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meet ings had taken place to remind those involved,  i .e.  the 

sales representat ives,  of  their  dut ies.   He checked the store 

register against  the schedule of  the employee and Kle int j ies on 

3 September 2014 af ter a vis i t  to the Lansdowne Shopri te f rom 

which i t  became clear that  the t ime sheets d id not  gel  wi th the 5 

store’s vis i t  schedule.   That is what led to th is further 

invest igat ion showing the discrepancies on the other dates 

such as 28 August 2014.  An important  aspect  of  h is evidence 

is that ,  when he asked the employee to provide an 

explanat ion,  the employee eventual ly admit ted that  he had 10 

ei ther only vis i ted certa in stores,  had not  vis i ted some of  the 

stores or had not completed some of  the schedules.    

 

Mr El l io t t ,  the d ivis ional  manager,  gave more detai l  about the 

structures in p lace.   Important ly,  he had impressed upon both 15 

sales representat ives and merchandisers,  i t  is  their  

responsib i l i ty to ensure open and honest  report ing on their 

act ivi t ies as wel l  as the consequences should such incidents of  

misrepresentat ion of  act ivi t ies and f raudulent  submissions of  

t ime sheets be repeated. 20 

 

Mr Davids,  having denied the al legat ions against  h im, 

conceded under cross-examinat ion that  there were several  

meet ings held,  including the one on 28 October 2013, where i t  

was made clear what their  dut ies were and that  they were 25 
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required to ensure that what they s igned of f  was accurate.    

 

The arbi t rator,  consider ing al l  of  the evidence before her, 

found that  the employer’s witnesses were “extremely 

compel l ing”.   They test i f ied in great  detai l  and especia l ly 5 

Lakay spoke f rom the heart  in  a complete ly uninhib i ted 

fashion.   Their  versions were credib le and factual wi th no 

signs of  any ta i lor ing and most important ly their  versions were 

corroborated in every respect  by each other. 

 10 

The arbi t rator found that  the employee, on the other hand, was 

not  a good witness.   His defence rested sole ly on a b latant 

denia l  of  any gui l t  at  a l l .  He at tempted to d istance himself  f rom 

any responsib i l i ty for anything and he was blatant ly 

unremorseful  and sought to p lace the blame for everyth ing on 15 

Kle int j ies.   Most surpr is ing of  a l , l  the arbi t rator found, the 

employee sought to argue (very unconvincingly and almost in 

uninte l l ig ib le fashion) that  he no longer had any key 

performance areas in respect  of  h is job.   This argument fa i led 

before the arbi t rator.  20 

 

The arbi t rator concluded that  there was no doubt that  the 

employee clear ly knew the consequences of  h is act ions but  

cont inued, possib ly th inking that  given his long service he had 

somehow become immune to any form of  act ion against  h im or 25 
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that  he too would f i rst  receive a wri t ten warning and not  be 

dismissed outr ight .   The arbi t rator a lso noted that  the 

employee was t rusted by the employer and because that  t rust 

was breached, h is senior i ty and length of  service only served 

in aggravat ion.  She also found that  the employee was 5 

d ishonest  and that therefore the dismissal  was fa ir .   Insofar as 

the employee’s complaint  of  inconsistent  appl icat ion of  the 

sanct ion of  d ismissal  was concerned, she noted that  the 

evidence was clear that  the cases of  Thomas and Adams could 

not  be compared to that  of  the employee.  His of fences were 10 

commit ted af ter the incidents of  Cloete,  Thomas and Adams 

and af ter Lakay and El l io t t  had repeatedly warned employees 

of  the consequences of  s imi lar conduct  in the future.   The l ine 

had been drawn in the sand. The actual  conduct  of Thomas 

and Adams was also d i f ferent  to that  of  the employee.  The 15 

arbi t rator considered the law on inconsistency.  She referred, 

for example,  to the judgment of  the Labour Appeal Court  in 

SACCAWU v I rvin and Johnson (1999) 20 ILJ  2302 (LAC) 

where Conradie,  JA stated: 

 20 

“ In my view too great  an emphasis is qui te 

f requent ly sought to be placed on the pr incip le of  

d iscip l inary consistency,  a lso cal led the par i ty 

pr incip le.   There is real ly no separate pr incip le 

involved.   Consistency is s imply an element of  25 
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d iscip l inary fa irness.   Every employee must be 

measured by the same standards.  Discip l ine 

must not  be capric ious.   I t  is  real ly the percept ion 

of  b ias inherent in select ive d iscip l ine which 

makes i t  unfa ir .   Where however one is faced 5 

with a large number of  of fending employees,  the 

best  that  one can hope for is reasonable 

consistency.   Some inconsistency is the pr ice to 

be paid for f lexib i l i ty which requires the exercise 

of  a d iscret ion in each individual case.  I f  a 10 

chairperson conscient iously and honest ly but  

incorrect ly exercises h is or her d iscret ion in a 

part icular case,  in a part icular way,  i t  would not 

mean that there was unfairness towards the other 

employees.   I t  would mean no more than that  h is 15 

or her assessment of  the gravi ty of  the 

d iscip l inary of fence was wrong.  I t  cannot be fa ir  

that  other employees prof i t  f rom that  k ind of  

wrong decis ion.” 

 20 

The arbi t rator a lso referred to the sent iments expressed by 

Professor John Grogan in Employment Law ,  Volume 15, 

Number 3, August 1999 in an art ic le t i t led “Just Deserts:  The 

Limits of  the Pari ty Pr incip le” where he says:  

 25 
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“One of  the lessons to be learned f rom the I rv in 

and Johnson  decis ion is that  when decid ing on 

whether the par i ty pr incip le appl ies,  a Court  or 

arbi t rator should not  lose sight  of  the gravi ty of  

the misconduct  of  the employee who seeks to re ly 5 

on that  pr incip le.   Another is that  i f  a d iscip l inary 

of f icer errs on the side of  leniency in respect  of  

one employee, the employer may not be burdened 

with the error to the extent  of  having to re instate 

or compensate those employees who, viewed 10 

independent ly,  ought to be dismissed.” 

 

The arbi t rator concluded that  d ishonesty of  th is type commit ted 

by the employee is tota l ly and ent i re ly unacceptable and 

just i f ies the most severe of  sanct ions because i t  breaches the 15 

re lat ionship of  t rust  as test i f ied to by Lakay and El l io t t  in 

part icular.   I t  is  against  that  background that  she found the 

dismissal  to be fa ir .   I  have already referred to the review test  

as set  out  in Sidumo that  was expanded upon by the SCA in 

Heroldt  v Nedbank where the SCA says:  20 

 

“ In summary,  the posi t ion regarding the review of  

CCMA awards is th is:  a review of  a CCMA award is  

permissib le i f  the defect  in the proceedings fa l ls 

wi th in one of  the grounds in sect ion 145(2)(a) of  25 
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the LRA.  For a defect  in the conduct  of  the 

proceedings to amount to a gross i rregular i ty as 

contemplated by sect ion 145(2)(a)( i i ) ,  the 

arbi t rator must have misconceived the nature of  

the enquiry or arr ived at  an unreasonable resul t .   5 

The resul t  wi l l  only be unreasonable i f  i t  is  one 

that  a reasonable arbi t rator could not  reach on al l  

the mater ia l  that  was before the arbi t rator.  

Mater ia l  errors of  fact  as wel l  as the weight  and 

re levance to be at tached to part icular facts are not 10 

in and of  themselves suf f ic ient  for an award to be 

set  aside but  are only of  any consequence if  their 

ef fect is  to render the outcome unreasonable.” 

 

And i t  went on to say that :  15 

 

“That does not  mean that  a latent  i r regular i ty as 

Schreiner,  J or iginal ly used that  term in the 

Goldf ie lds Investments case, is not  a gross 

i rregular i ty with in the meaning of  sect ion 20 

145(2)(a)( i i ) .   I t  is,  but only in the l imited sense 

ment ioned earl ier,  where the decis ion maker has 

undertaken the wrong enquiry or undertaken the 

enquiry in the wrong manner.” 

 25 
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In th is case the arbi t rator undertook the enquiry in exact ly the 

correct  manner.   She, in the words of  Kloof Gold Mining ,  asked 

the r ight  quest ion and, having asked that quest ion,  decided the 

dispute before her in the l ight  of  the evidence before her.   She 

did so in the proper manner by assessing the credib i l i ty and 5 

re l iabi l i ty of  the wi tnesses and the probabi l i t ies.   She came to 

a conclusion on the probabi l i t ies that  another reasonable 

arbi t rator could reasonably have arr ived at .   The award is not 

open to review.   

 10 

With regard to costs,  I  do take into account that  the employee 

is not represented by an at torney;  however,  as he pointed out 

at  the arbi t rat ion and in th is Court ,  he has had the benef i t  of  

advice,  apparent ly by an acquaintance.  I t  is  c lear f rom his 

heads of  argument,  apparent ly drawn with the help of  that 15 

advisor,  that  he was made aware of  the test  on review.   In fact,  

he quotes Sidumo verbat im.  Against  that  background he, 

assisted by h is advisor,  should have known that  th is 

appl icat ion had no prospects of  success.   He nevertheless 

proceeded with the case in c ircumstances where there was a 20 

clear and reasonable award drawn in a very detai led fashion 

that  reasonably went against  h im.  I t  is  the a im of  the Labour 

Relat ions Act that  arbi t rat ions should be f inal and binding.  The 

matter should have rested there. 

 25 
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The arbi t rator did not  make any order as to costs.   

Nevertheless the employee persisted with th is appl icat ion,  thus 

forc ing the employer to incur unnecessary costs in opposing i t .   

There is no longer any employment re lat ionship between the 

part ies.   In those circumstances,  in law and fa irness,  costs 5 

should fo l low the resul t .  

 

THE APPLICATION FOR REVIEW IS DISMISSED WITH 

COSTS.    

 10 

 

 

 

 

 15 

 

                                         ___________________________ 

STEENKAMP, J 


