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IN THE LABOUR COURT OF SOUTH AFRICA 

(CAPE TOWN) 

 

CASE NUMBER:          C972/2015 

DATE:                 18 MARCH 2016 5 

In the matter between: 

PARLIAMENT of the  

REPUBLIC OF SOUTH AFRICA                    Appl icant 

and 

NEHAWU                                    Respondent 10 

 

J U D G M E N T 

 

STEENKAMP, J :  

 15 

This is the return day of  a ru le n is i  that  was in i t ia l ly granted by 

Nkutha-Nkontwana, AJ on 11 November 2015.  The ru le was 

subsequent ly extended by Rabkin-Naicker,  J on three 

occasions,  that  is on 27 November 201;,  4 December 2015; 

and 29 January 2016.  The appl icant  is the Parl iament of  the 20 

Republ ic of  South Af r ica and the respondent is the t rade union 

Nehawu.  Both part ies have f i led founding,  answering and 

replying af f idavi ts and the matter comes before court  today as 

a f inal  return day in which Parl iament is asking for the ru le n is i  

to be conf i rmed. Nehawu opposes i t .  25 
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I t  is  common cause that  Nehawu embarked on an unprotected 

str ike in November 2015.  I t  is  a lso common cause that 

Parl iament is an essent ia l  service and that  Nehawu was not 

a l lowed to cal l  i ts  members out on str ike.   I t  is  further common 5 

cause that  the ru le  n is i  issued on 11 November operated as an 

inter im interdict  pending the return day;  that  i t  declared the 

str ike and protest act ion of  Nehawu and i ts members to be 

unlawful ;  and that i t  in terdicted Nehawu and i ts members f rom 

part ic ipat ing in the str ike or f rom enter ing and occupying the 10 

Parl iamentary bui ld ings and meet ing chambers of  Parl iament. 

 

Despite that ,  Nehawu disregarded the interdict  and cont inued 

with the str ike act ion for a lmost a month unt i l  7 December 

2015.  I t  is  against  that  background of  d isregard for the 15 

interdict  issued by Nkutha-Nkontwana, AJ that  the matter now 

comes before court .   On the law re lat ing to unprotected 

str ikes,  there is no argument to be made out  that  the interdict 

should not be confi rmed, given that  i t  is  a common cause issue 

that  i t  is  an unprotected str ike;  that  Parl iament is an essent ial 20 

service;  and that  the union def ied the inter im court order.  

 

The only real  issue for determinat ion is whether the matter is 

not  now moot,  seeing as an agreement was reached on 7 

December 2015 whereby the str ike was cal led of f  and the 25 
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union’s members agreed to return to work.   Against  that 

argument,  e loquent ly made by Mr Thembe  for the union,  Ms 

Golden  drew the Court ’s attent ion to the evidence before Court 

in  both the founding and the replying af f idavi t  that ,  despi te 

that  agreement,  the issues giving r ise to the str ike remain 5 

unresolved.   

 

The deponent to the replying af f idavi t ,  Ms Penelope Tyawa, 

the Deputy Secretary of  Parl iament, states that  the issue of  

performance bonuses has st i l l  not  been resolved.   I t  is  a l ive 10 

and ongoing dispute which emanates f rom the unprotected 

str ike in November 2015 and which gave r ise to the str ike. 

Against  that  background, she expresses the fear that  harm 

may st i l l  be caused by Nehawu repeat ing i ts unlawful  act ions 

unless the inter im interdict  is  made f inal .   She further points 15 

out  that  Nehawu launched an urgent appl icat ion in th is Court  a 

week ago on 11 March 2016, on extremely short  not ice, 

seeking to interdict  Parl iament f rom deduct ing money f rom i ts 

members’  salar ies,  despi te the agreement that  i t  had reached 

on the “no work,  no pay” pr incip le.   That as wel l ,  points to the 20 

fact  that  the issues between the part ies are not  unresolved.   

 

Ms Golden  argued that,  because of  that ,  there remains a fear 

and a l ike l ihood of  further harm caused by s imi lar unlawful 

act ions by the union and i ts members,  should the ru le not  be 25 
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conf i rmed.  I  am persuaded that  that  fear is real ,  given the 

history of  th is matter and the previous conduct  of  the union in 

the face of  an inter im interdict  issued out  of  th is Court .    

 

I t  fo l lows that  the ru le nis i  should be made f inal .  However,  I  do 5 

not  agree with the f i rst  part  of  the order that  declares the 

str ike “unlawful” .  The r ight  to str ike is protected in the 

Const i tut ion.  But i t  is  regulated by nat ional  legis lat ion in the 

form of  the Labour Relat ions Act .  The str ike is unprotected but 

not  necessari ly unlawful .  I  in tend to amend the f i rst  part  of  the 10 

f inal  order accordingly.  

 

The only issue remaining is that  of  costs.   This Court  may take 

into account that  prescr ipts of  both law and fa irness. In law, 

costs should fo l low the resul t .  In fa irness,  I  do take into 15 

account that  there is an ongoing re lat ionship between 

Parl iament and Nehawu.  However,  as the Secretary of  

Parl iament and Ms Golden  both point  out ,  the union has, 

f i rst ly,  expressed i ts own view that  i t  need not  adhere to the 

dispute resolut ion procedure in a recognit ion agreement in 20 

place between the part ies.   The deponent in i ts answering 

af f idavi t ,  Mr Mocumi,  the Chairperson of  the Parl iamentary 

branch of  Nehawu, says that  the union is under no obl igat ion 

to invoke th is procedure.  Furthermore,  the union has acted 

contempt iously towards the appl icant ,  the laws of  the Republ ic 25 
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and towards th is Court  by d isregarding the terms of  the order 

issued by Nkutha-Nkontwana, AJ on 11 November and 

subsequent ly extended.  Parl iament --  and therefore the 

taxpayers of  South Af r ica --  cannot be expected to incur the 

costs of  having brought the union to Court  and having 5 

appeared in Court on f ive occasions in c ircumstances where 

the union has chosen not  to adhere to the laws of  th is country, 

more specif ica l ly the Labour Relat ions Act . 

In those circumstances,  in law and fa irness,  the respondent 

should pay the appl icant ’s costs.    10 

 

A f inal  order is therefore granted in the fo l lowing terms: 

1. I t  is  declared that  the str ike and protest  act ion of  the 

respondent,  NEHAWU, and i ts members is unprotected.  

2.  The respondent and i ts members are interdicted f rom 15 

cal l ing upon, inci t ing or encouraging their  members who 

are employed by Parl iament of  the Republ ic of  South 

Af r ica,  the appl icant , to str ike or p icket  with in the 

precincts of  Parl iament.  

3. The respondent and i ts members are interdicted f rom 20 

enter ing and occupying the Parl iamentary bui ld ings and 

meet ing chambers of  the appl icant , including the Nat ional  

Assembly and Old Nat ional  Assembly Chambers.  

4. The respondent and i ts members are interdicted f rom 

disrupt ing Parl iamentary Portfo l io Commit tee meet ings 25 
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and other s i t t ings of  Parl iament.  

5. The respondent and i ts members are interdicted f rom 

int imidat ing,  harassing or assault ing of f ic ia ls,  employees 

and vis i tors of  the appl icant  on i ts premises and the 

par l iamentary precinct .  5 

6. The respondent and i ts members are interdicted f rom 

damaging or destroying property of  the appl icant .  

7. The respondent is ordered to pay the appl icant ’s costs.  

 

 10 

 

 

 

                                         ___________________________ 

STEENKAMP, J 15 

APPEARANCES 

APPLICANT: Ms T Golden 

Instructed by the state at torney.  

RESPONDENT: Mr T Thembe (union of f ic ia l) .  


