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JUDGMENT

NIEUWOUDT, AJ

Introduction

[1]

[2]

In this matter the applicant {the MEC) seeks relief re[atlﬂg to thex igpomtment of the

fourth respondent as the municipal manager of the;w firs p ident. The exact

nature of the relief is not material at this stage and"ehall “be dealt with later.

However, two decisions of the first responc n&are central to this matter, namely:

1.1 The decision to settle a dismissa dispute ‘etween the first respondent and

the fourth respondent, in.terms of{%*htchéa commissioner's ruling that the

dismissal of the fourth respof"‘ ent was unfair, became the final ruling on the

matter, and the f-'rs

respondent ‘made certain payments to the fourth
respondent.

event tha he MEC succeeds, but this will be dealt with later.

T e,atfip Ation was brought as a matter of urgency and on 17 April 2019 the Court

ordé‘ ed by agreement, the time periods for the exchange of pleadings and heads

= : \ of argument and that the matter would then proceed on 24 May 2019. |

In preparation for the matter it became clear that it would not be finalised in one day
unless the parties agreed to limit their time for argument. They were not prepared to
do so {which, with the benefit of hindsight, was a wise decision) but did agree to
argue certain points that appeared to be discrete. The rest of the case was argued
over 2 days on 8 and 9 July 2019. |



[5]

Facts

[7]

| heard the matter on 24 May 2019 and handed down an order on the issues that
were argued on that day, on 14 June 2019 in order to facilitaie the preparation of
argument on the remaining two days. There were issues that required further

argument and they will be dealt with later. The reasons for the order handed down

follow after the facts have been sketched.

respondent’s council. Different political parties are entttled to :approach issues
differently, provided they do so lawfully. '

The fourth respondent was appointed astthe\ unlcal manager of the first

respondent with effect from 1 March 200;_3:f

On 7 February 2012 he w Kdismié;éié"ciz'jbj}} the first respondent on the

recommendation of the inde _“enden hair of a disciplinary enquiry, who had found

the fourth respondent gullfy of & __’Maln charges. Only two of the charges are relevant

for the purposes of: these procéedmgs and the facts relating to them will be

captured briefly s> 1uncture it needs to be mentioned that in recording the

Jut

facts, | endeayour to a\?md the strong language that the parties utilised at times.

Such ianguage‘:does no§ contribute to the decisions that the Court has fo make in

the matter to the trary, at times it made the task of the Court more difficult.

(Wav enths) for R28m. The transaction was subject to the condition that the first

\respondent would secure the purchase price from (the Department of Human

Settlements of) the Provincial Administration of the Western Cape. The Department
of Human Settlements (the Department) paid an amount of R27,998 million into the
account of the first respondent but this was subject to a condition that the properties
in question be valued before the funds may be released to the seller.

Notwithstanding this condition, the fourth respondent addressed a letter to the seller




advising it that the funds had been received and he could now proceed to sign the

documentation necessary to effect transfer of the properties.

[10] The valuation done on behalf of the Department valued the properties at
approximately R2,4 million and it informed the first respondent that it had to repay

the difference between the valuation and the amount paid over, .nhamely

[11]

respondent utilised . the funds toﬂjpay other debts of the first respondent. The

chairperson foqn@.; at ’{his amounted to unauthorised expenditure in terms of the

gkl
LI

tha an em}){oyee dismissed for financial misconduct (which, it is common cause,

\ the. f&i’lrth respondent was) may not be re-employed by any municipality for a period
R

\Qof 10 years. Regulation 18(1) of the Regulations on Appointment and Conditions of

Employment of Senior Managers® (Appointment Regulations), read with schedule 2

thereof, also prohibits the appointment of a person, who had been found guilty of

' Act 56 of 2003.
2 act 32 of 2000.
® GN21 in GG 37245 (17 January 2014).




(13]

[14]

[15]

[16]

IR

financial misconduct, as a senior manager for a period of 10 years. “Senior

manager” includes a municipal manager. However, regulation 18(2) provides that

~ regulation 18(1) does not apply to a senior manager who has lodged a dispute in

terms of the applicable legislation.

The fourth respondent referred an unfair dismissal dispute against the first

respondent to the South African Local Government Bargaining Council (Ba

ref : red fo

Council). This dispute was not resolved by conciliation and wa

T

arbitration. On 22 October 2012 the Commissioner found that th d ?hrseal of the

reinstatement and the payment of back pay.

The first respondent applied to this Court for the review.c

the parties also attempted to settle the dlsputeg:\
point where, on 11 January 2013 the fourth{“r\e\spon_‘m_ 3

he neg}otlatrons progressed toa

n{ signed a settlement

agreement. However, (the previous mayor who | is: not the third respondent) Mayor

Booysen, on behalf of the first respondent de]eted the part of the agreement which

excluded the fourth responde to pursue a claim for defamation and a claim

for legal costs and sent it bac fourth respondent. This ied to a breakdown of

the negotiations.

On 24 October 20 4..;_thrs Court ordered (the review judgment) that the award be set
aside and th

e matter be remitted to the Bargaining Council to be arbitrated de

novo b r tt tor ther than the Commissioner that had dealt with the matter.

12014 the fourth respondent filed an application for leave to appeal
'to the La ouLA pvpeal Court (LAC). This was not a complete application due to the
fact that the fourth respondent had not received the review judgment, for a reason
Whict_}_.,_\rs not clear on the papers. The first respondent’s then attorneys of record
sent\a copy of the review judgment to the fourth respondent’s then attorneys of

ord during March 2015,

During November 2014 to February 2015 there were intermittent attempts between

the first respondent and the fourth respondent to settle the dispute.

Some two years later, on 23 March 2017 the fourth respondent filed a




“Supplementary Notice of Application to Appeal” without an application for
condonation.

[19] The first respondent contends that there were further attempts to settle the dispute,
but discloses no details thereof, save that they failed during March 2018. The fourth

respondent then instructed his legal representatives to proceed with the

prosecution of his appeal. It is not clear what steps were taken in p|

appeal.

{20]
During this conversation the fourth respondent made reference to the dismissal
disputie and that an attempt to settle it had failed: The thlrd respondent asked for a
[21]
[22]
[23]
ég_[ee 1 e_‘nt_.)___‘te' the third respondent and officials of the first respondent.
Qf On 14 January 2019, the fifth respondent asked for information on the outcome the

:eﬁv application. The reason for this request apparently was that the f{ifth

fespondent was alive to the fact that the fourth respondent had been dismissed for

financial misconduct and wished to know what the final outcome of the matter was.

[25] An official of the first respondent noted, after a telephone conversation on 23

* Supra para {14]




[26] .

{271

[28]

January 2019 with officials of the National Department of Cooperative Government
and Traditional Affairs that “the dismissal of [the fourth respondent] is still
standing/valid as he failed to refer the matter fo the [Bargaining Council] to be
heard by another arbitrator”.

The Tourth respondent was interviewed on 28 January 2019. He fared thg best of
=4

whether the fourth respondent may be appo;nted These ttorn_kéys requested the
attorney who had acted for the fourth respondent in the dIsmESSEl] dispute to furnish
it with a note on the merits of the dlspute from the, perspectlve of the fourth
respondent. This request led to Ms Ferr@tra who acted for the fourth respondent in

the dismissal dispute (but who, Ied by I\hs V s1 SC, appeared on behalf of the

first respondent), preparing a memorandum in which the merits of the dismissal
dispute was deait with extenswely Thzs memorandum also served before Ms De

Vos, whose advice on the 1§:

T

él of\_kthe appomtment of the fourth respondent was

sought by the first o8 ondent.

February 2019. On 18 February 2019 the Council of
oﬁﬁant paajséd the following resolution:

The advice wasfurnished o
the first

LN hat Council mandate the Executive Mayor to enter into a settlement
“.- agreement as full and final settlement with [the fourth respondent] before
making an offer of employment and that the settlement be concluded within
10 days of this meeting / resolution i.e. 18 February 2019.

That an offer of employment be extended to [the fourth respondent] as first
ranked candidate only after he accepts the full and final agreement.

4. That the Executive Mayor be authorised to negotiate a contract of
employment with the candidate, taking into regard statutory requirements,
affordability, and other pre-conditions, only after the setttlement mentioned in
{2) above is concluded.”




(Own emphasis)

[29] On 21 February 2019 the third respondent, acting on behalf of the first respondent,

entered into a settlement agreement with the fourth respondent. In terms of the

agreement:

29.1 the first respondent abandoned the review judgment and order (

in the review application;

29.3 the first respondent would pay compen§'§fi_on 'iﬁ‘ an d amount to the

fourth respondent; and

29.4 the first respondent would pay an amounit: of R781 184, in respect of the

fourth respondent’s Iegal costs in the' dJsmzé}saE dispute, to him.

[30] Also on 21 February 2019 the f[rst respondent and the fourth respondent entered

into an employment agreeTne_nt '\ :

[31] In a letter dated 25
respondent, the MEC T

' 'fa‘éd that he was concerned that the settlement

agreement wast‘_unlawf_g_.j_i and that, consequently, the appointment of the fourth

J[32] HDRS Attorneys, on behalf of the first respondent, responded to the letter on 26
Febr "ary 2019, advising that the first respondent had acted on the advice of

AN

\counsel and that the appointment of the fourth respondent was completely tawful.

[33] ltis clear from the correspondence that both parties firmly and resolutely held their
respective views about the validity of the setilement agreement and the
appointment of the fourth respondent. Both had been advised by their respective
legal teams about the merits of their positions.




[34] Also on 26 February 2019, the first respondent sent a report about the appointment
of the fourth respondent to the MEC in terms of the provisions of s 54A(7) of the
Systems Act. This report did not contain all the prescribed information and further
communications in this regard were exchanged.

[35] On 9 March 2019 the suspension of the invalidity of the Systems Act explreg

[36] On 11 March 2019 the MEC informed the first respondent that he was’ ofithe view
that the appointment of the fourth respondent was invalid and t,ngt:‘i'ii-tggationi' ould

[37]
resolve the dispute if the first respondent mSIsteé that the appomtment of the fourth
respondent was valid. eI

[38]  On 19 March 2019 the MEC launched thess progeedings.

[39] This then brings the Court he 1 sons for the order handed down on 14 June
2019. o

Jurisdiction

Q"

[40] The parttes accepted i]wat the decision by the LAC in Merafong City Local
Mumc;pahfy v SA"‘Mummpa] Workers Union and another”, which binds this Court,
clothes”"‘ w:th jurlsdlctlon to review the decision by a municipality to appoini a
" anager The first respondent did so without conceding that the
ju%‘ as correct. No more need to be said on this issue.

[43]\ There is a further jurisdictional issue, namely whether the Court has jurisdiction to

[42]

.ireview the settlement agreement. it is clear that a finding that the settlement

agreement is unlawful may lead to a finding that the appointment of the fourth

respondent was unlawful.

Thus, the issue must be approached in the context that a decision on the

% (2016) 37 ILJ 1857 (LAC).



- [43]

[44]

[45]

[46]

10

lawfulness of the settlement agreement is incidental to a decision on the lawfuiness

of the appointment of the fourth respondent.

Mr Kahanovitz SC (who appeared for the applicant together with Ms Williams)
relied on Saldanha Bay Municipality v SA Municipal Workers Union on behalf of
Wilschut and others® in support of the submission that this Court did have

jurisdiction to review a settlement agreement However, that case co‘ emed a

disciplinary finding had been reached. The Court upheld th'\'__appl\atlon on the
ground that the actions of the municipal manager did not: bmd the hﬁummpallty in the

context of a disciplinary hearing. The decision djd not deal w1th the jurisdiction of

)
the Court to review a settlement agreement éetween a;"‘

unicipality and an ex-
employee.

n Hendricks v Overstrand Mumc:pahty and anotherj the LAC dealt with the issue

as to whether this Court had jurisdiction to ciemde a review application brought by a

focal authority against the i en*'gg;,a disciplinary chair not to dismiss an
s 158(1)(h) of the Labour Relations Act® (LRA)

clothed this Court wrth junsdtctlon% This section provides that this Court may:

employee. The LAC conclud\e

“review any d_ecrs;o- ken or -any act performed by the State in its capacity as

employer, on such grounds as are permissible in law’.

‘ f"-’;-;e_:'dg?essed in the authorities to which the Court has been referred.

There can be no doubt that a State entity that is involved in proceedings relating to

an unfair dismissal dispute with its ex-employee, is so involved in its capacity as

® (2016) 37 ILJ 1003 (LC).
7 (2015) 36 ILJ 163 (LAC).
® Act 66 of 1995.
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employer. Accordingly, in setting that dispute, the entity would also be acting in its
capacity as employer and this Court would have jurisdiction over the matter in
terms of s 158(1)(h).

{47] However, itis also necessary to consider the provisions of s 158(1)(j) of the LRA. In
Inspektex Mmamaile Construction and Fire Proofing (Ply) Ltd v Coefzee and

others® this Court said the following about the application of s 158(1)0):,

“There is a second independent basis upon which | believe thatf,e_t is Qourt a SO has

terms of this Act or any other faw'. There are Varlous sxtuatlons\in ;;E"hich it may he

necessary for this court to determine whether or not a seit[ement agreement is valid
in the course of determining matters manifest|y

[48] In Mondi Paper (A Division of Mondi Ltd) v.Paper R
Union and others'® the High Court held that

“Section 158 provides the ?gef\{fggrs of the Labour Court which are extremely wide

and include the makmg\,&\

urgent interim relief,\an

implemented, will remedy a wrong and give effect

particular act Wh]Ch order_ whe\7
to the primary objects of the Act

rders, awards of compensation and damages in any
r:;i\fc;|rcumstances contemplated in the Act and order compliance with any provision of

the Act Also included are powers of review of the performance or purported

rformance of any function provided for in the Act or any act or omission of any
i pe on or body in terms of the Act, any decision taken or any act performed by the
state in its capacity as employer, on any grounds that are permissible in law. Finally
the Labour Court is empowered to deal with all matters necessary or incidental to

performing its functions in terms of the Act or any other law.”

[49] The High Court continued'! by stating that a multiplicity of court proceedings should

(2010) 311LJ 642 (LC) at para 8.2.
(1997) 18 ILJ 84 (D) at 881-89B.
" |bid at page 90D-E.




12

be avoided. This dictum was made in the context of the High Court having
jurisdiction over certain strike -related incidents and the Labour Court over others.
However, the principle applies to this matter. The principle was approved in Sappi
Fine Papers (Ply} Ltd (Adamas Mill) v Paper Printing Wood and Allied Workers
Union and others'? and Mondi Ltd (Mondi Kraft Division) v Chemical Energy Paper
Printing Wood and Allied Workers Union and others

[50] Acceptlng that the Court has 1unsd1ctlon over the appomtment o a

appointment.

[51] In the premises, | concluded that the Court ha{d ‘the? power to. pronounce on the

lawfulness of the settlement agreement in terms;bf both s 58(1)(h) and s 158(1)(h)

and ruled accordingly.

Applications to strike out

Legal principles

(52]

[53]

mcludmg costs as between attorney and client. The Court shall not grant the

&":::«\application unless it is satisfied that the applicant will be prejudiced in his case if it
" be not granted.”

[54] In Swissborough Diamond Mines (Pty) Lid and Others v Government of the

211908 19 ILJ 246 (SE).
13 = (2005) 26 ILJ 1458 (L.C).
“ldns
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Republic of South Africa and Others ™ the Court referred with approval to the
finding in Vaatz v Law Society of Namibia'® that the words scandalous, vexatious
and irrelevant must have their dictionary meanings; being scandalous matter -
allegations which may or may not be relevant but which are so worded aé to be
abusive or defamatory; vexatious matter - allegations which may or may not be

relevant but are so worded as to convey an intention to harass or apfioy and

irrelevant matter - allegations which do not apply to the matter in haggj_, do not

contribute one way or the other to a decision of such matter.

[55] In Beinash v Wixley'” the Supreme Court of Appeal (SCA) gd\ od \"ﬁf‘ihia:matter

which appears to have generated as much tension as, this o

T e{,,_gppel[ant on

appeal caused a subpoena to be issued against th a%‘;p' nt (the réspondent on

Y

appeal). The respondent on appeal made the follov&mg:"sta ement?

“The [Appellant’s] threats of the 1mplementatlon of sanctlons agamst me were not
lightly received. 1 have per50n3|

the commencement of the trial. They appear to me to impact on whether or not the
issue of the impugned subpoena, in all the circumstances, constituted an abuse of

the process of the Court.”

And further:

'° 1999 (2) SA279 (T} at 337 A-C
©1991 (3) SA 563 (NM).
7 1997 (3) SA 721 (SCA) at 733 G — 734 C.
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“I am not persuaded that this averment can properly be said to be 'scandalous,
vexatious or irrelevant’. It is part of the historical background and it appears to be
relevant both to the reasons why Wixley brought an application to set aside the
impugned subpoena before the date of the commencement of the trial, and on the
issue as to whether or not the impugned subpoena constituted an abuse of the

process of the Court. It also impacts on the issue of costs in the Court a qu

i
R

In any event, even if it could proper]y be said that this or any otQ;e art of the

2,

irrelevant’, it does not follow that the application to strike out: thls paragraph should

succeed. | am not persuaded that Beinash suffered any pi ejudtce: f this atlegatlon
or any other allegation contained in the 1mpugned parag aahs ot the founding

affidavit, was not struck out. No such prejucilce_‘ as r‘ argument The

lied upon:

application was heard by a Judge and not by any:i ype_‘r_g;rt.‘ He was able to
disabuse his mind of any vexatious, scandatdig or irre!é\fgnt matter contained in the

affidavit.”

[57] In Vaatz'® the Court dealt with an appiica’tig)n by apattorney to have his disciplinary

hearing held in public. He mcluded in his rs, lengthy information about his

achievements and standlng The Court held that this was irrelevant to the

proceedings and struck |t:ou_?___. The Court also held that an allegation that the chair

of the respondent heid \the sl?q\te view as the applicant was vexatious as, so the

Court held, it was: intenrd' d.to embarrass the respondent.

[58] In SW.'ssborougn’?19 the ngh Court held that a htgh volume of scandalous and

[59]

See;;_fmfshmg Touch 163 (Pty) Ltd v BHP Billiton Energy Coal South Africa Ltdzo.
&y AT ’ﬁﬁulgence was also afforded in the case of an urgent matter in Massfores (Pty)

Etd v Pick 'n Pay Retailers (Pty) Ltd?' .

[60] This matter is a review application and in the ordinary course of events, the

®idfn 15

“1d fn 14 at 338 C.

%2013 (2) SA 204 (SCA) at paras 26 and 27.
%1 2016 (2) SA 586 (SCA) at para 9.
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applicant would have delivered a founding affidavit, procured the record of the
proceedings and thereafter have been entitled to deliver a supplementary affidavit.
Due to the urgent nature of this application, a lot of the material that ordinarily
would have been contained in the record, was contained in the answering affidavit
and consequently, the material that ordinarily would have been contained in a

supplementary affidavit, is contained in the replying affidavit.

[61]

matter.
The applicant’s application fo strike out

[62] The applicant made an application to have parag@?b”

contained irrelevant matter.

[63] The bhasis for the application was that th ‘ﬁiparagraphs aII related to the reason why

the settiement agreement. was per se “invalid. Mr Kahanovitz submitted that it was

not competent for the first respondent to enter into a settlement agreement without

the authority of a court but ! was not prepared to decide this issue without having

heard further ?tgume

[64] Section 109-(?)\3_»1?19 S)fstems Act provides that:

“A munlmpahty may compromise or compound any action, claim or proceedings,

d may ‘submit to arbitration any matter other than a matter involving a decision on

atus, powers or duties or the validity of its actions or bylaws.”

"v[65] This{%rovision is in direct conflict with the position adopted by the applicant. There
\13 ‘no reason to deprive a local authority of the power to setile disputes in the

absence of a clear provision in this regard.

[66] For these reasons, | dismissed the applicant’s application to strike out. However,
the question of whether the first respondent required a court to undo the dismissal

of the fourth respondent will receive further attention later in this judgment.
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The first respondent’s applications fto strike out

[67] The first respondent sought to strike out paragraphs 98 — 105 and (although 223 is
.. referred to, probably) 225 of the founding affidavit, and paragraphs 128 - 147 and
377 of the replying affidavit on the ground that they refer to an investigation in terms

of section 106 of the Systems Act, which is not relevant to these procee rngs To

this could be added paragraph 378, which the first respondent soughtAc

the basis that it constituted new matter. The information is irrel va\”
volume and it would be prejudicial to the first respondent if it sto

was struck out.

[68] Paragraph 220 is contended to contain hearsay evrdenc:e I dld not understand this
contention; the paragraph refers to minutes kept by ihe. _._setectlon panet of the first
r_xatlous and scandalous

!
matter. It is strongly worded but does not fall'on the. wronv_':_srde of the test set out in

respondent. Paragraph 212 was contended toicontam

Beinash®. Accordingly, | declined to stnke these paragraphs out.

[69] Paragraphs 31, 32, 34, 35, 39,:40;

paragraphs) were sought t be strick out on the basis that they contained new

N
\

_143 1, 43'2"44 (in some instances part of the

matter. They all respond to \” ‘Aragraph¥9 of the first respondents answering

affidavit. This paragraph deals wrth\the contention that the Bargaining Council had

to convene a nex

bltratron pursuant to this Court's remittal {on review) of the

fourth respondent s dism ssat dlspute To deal with the impact of an application for
leave to appeal\‘ he dutles of the Bargaining Council in this regard, the explanation

of the: fourth respondent for not pursuing the appeal and the advice that the first

<r pondent received do not constitute new matter. In fact, the first respondent

vith thts aspect in some detail in paragraphs 113 to 129 of the answering
idavit. What remains is a matter for legal argument. These paragraphs were not

struck out.

[70] '”"’I"he last sentence of paragraph 72 invites the Court to draw a conclusion and need

not be struck out.

{711 Paragraphs 73 (second and third sentence), 74 ~ 77, 107, 115 (last sentence), 157

?\d fn 16
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— 165, 177 =190, 205, 207 - 210, 212, 215, 217 {second and third sentences), 242
— 244, 247 — 249, '257,2, 257.3, 259 (last sentence), 260, 261 (last sentence),
262.1, 262.3, 262.4, 264 (third and final sentences), 265, 267, 268, 269 (first
sentence), 281; 282 (the first sentence), 282 (last sentence), 293 (first and second
sentences), 294, 299 — 311, 344, 376 (thé words: “illustrated by the audits”) of the

replying affidavit contain new matter but flow from the answering affidavit:: The first

respondent was afforded the opportunity to file a supplementary answen gz,afﬂdawt

,,,,,,

to deal with these provisions within 10 days of the order dated 15#”" une 2019\and

[72]

%
B
¥

(73] ick out, they might aiso

have been struck on the ground that theﬂvere ve)ga;tio'us;

Introduction to the remainder of the judgment
R

& -
[74] There are a number of ques hs i thisimatter, including the questions in respect of

which the Court requ1red furthe rgument, which must be answered. The Court

shall deal with them in turn

The invalidity of
(Amendment Act);«__‘_

Municipal Systems Amendment Act®

[75] !n South Afrfcan Mumczpai Workers' Union v Minister of Co- Operatrve Governance

promx ently in the dispute between the parties. The order was granted and the

Constatut:onal Court confirmed the principle that a declaration of invalidity ordinarily
has the consequence that the impugned legislation is invalid immediately with
retrospective effect. However, the Constitutional Court added that retrospectivity

could be limited if it would be just and equitable to do so.

2 Act 7 of 2011. _
24 (CCT54/16) [2017] ZACC 7, 2017 (5) BCLR 641 (CC) (9 March 2017).
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[76] The Constitutional Court proceeded® to hold that a host of decisions across the
country had been taken in terms of the Amendment Act and that retrospective
invalidity would plainly cause disruption to the orderly and effective conduct of

government. For this reason, the Constitutional Court ruled that invalidity should

operate prospectively.

(7]

[78]

i em C'é;ﬁe Legislature, and
Others v President of the Republic of South frica and Others 1995 (4) SA 877
(CC) at para 106] held: T

'If exercised, this power has the effect of makmg the declaration of invalidity

“This court in Executive Council [Executive C ncit,

subject to a resolutiv condlt[on lf the matter is rectified, the declaration falls

away and what wa ne in terms of the law is given validity. If not, the

e

lidity takes -place at the expiry of the prescribed period

declaration of m\}‘

and the normat consequences attaching to such a declaration ensue. In the
present” case that" would mean that s 16A and everything done under it
wou!d be mvatldateci o

[79] This means that the normal consequence of a failure to remedy the impugned Act

80] Mr Kahanowtz submitted that SAMWU expressly decided that invalidity would

operate prospectively due to the disruption to the orderly and effective conduct of
jovernment that retrospectivity would cause, and that there is no reason why this
reasoning should not also apply to the period of suspension. This appears fo be

correct; a host of (further) decisions, taken in the 24-month period, would become

% Ibid at para 86.
% 2015 (5) SA 370 (CC) at para 17.
7 Ibid at para 15.
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tainted after the fact if invalidity would take effect from 9 March 2017. The
Constitutional Court described this state of affairs as untenable. Thus, the same
principle that motivated the prospective operation of invalidity during March 2017
should be applied during March 2018.

[81] This approach was succinctly underwritten by the Constitutional

Johannesburg Metropolitan Municipality v Gauteng Development Tl‘i
Others?: :

impugned chapters, i ! countless land -

developments across the country.

[82] The Court finds that the mvat!dlty of the Amendment Act operates prospectively
from 9 March 2619. Thus, lts prowsrons applied when the settlement agreement

was entered into and when\_the f;rst respondent appointed the fourth respondent.

Locus standi

[83] Due to the fact that MS-De Vos did not press this aspect in argument, it is only
necessaryto deal w&th lt briefly

[84] On 115N rch 29‘19 (whlch is 2 days after the invalidity of the Amendment Act
ﬁ'e MEC informed the third respondent that he held the view that the

appomtment of the fourth respondent was invalid. He recorded that he was acting in

commence

o

terms of his “monitoring and support function contained in sections 154 and 155 of

é Consnfutron and compliance duties contained in Section 54A of the Systems
Act’. S 54A was infroduced by the Amendment Act.

[85] The issue that falls to be decided is whether the MEC was entitled and obliged to
act in terms of the provisions of s 54A(8) of the Systems Act (which provides that

82010 (6) SA 182 (CC) at para 85.
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the MEC must take take appropriate steps to enforce the provisions of s 54A if a
person is appointed as municipal manager in contravention thereof) despite the fact
that it had become invalid prior to the institution of the proceedings. If the MEC was
unable to do so, he would not have been able to exercise the rights and obligations
that he had in terms of the Systems Act and this, as Mr Kahanovitz correctly

pointed out, would have had the same effect as an order of retrospective invalidity.

[86] The Court accordingly finds that the MEC had /ocus sfandi to bring theapplication.

Ir-Kahanovitz
nt Act on the
Appointment Regulations. Ms De Vos indicated that\the firs gspcndent would

submit a further note if it disagreed with the confent!o\ -thatg_;;«?)e Appointment

Regulations were not affected by the invalidity of the Amendmerit Act. It did not do

[87] In any event, the Appointment Regulations have to be considéfféd

produced a note on the effect of the invalidity of the A;f""enEi :

so. Regulation 17(3) of the Appomtment}gRegu{atlons requ1res that a local authority
must submit a report to the MEC regarqing the appomtment process and outcome

of, amongst others, municipal managers\‘ Regulation 17(4) prescribed the contents

of the report; it requires comprehenswe detatls‘;:Regulatlon 18(8) requires a local

authonty to submit a record of the prooeedlngs of the dismissal, for misconduct, of

< 21
thls mformation be submitted to him if he was not able to

purpose to requ;re that

take steps if he was of the opinion that the local authority did not comply with its

s in. appomtmg a municipal manager.

[88] The MEGhas / s standi.

Facilitatig\h o -

\[89] TD}efﬂst respondent contended that the MEC was not entitled to approach this
Ny AT
\?-’f't;_gdurt because he had not complied with the provisions of section 45 of the

Intergovernmenta! Relations Framework Act® (IRFA).

[90] The section provides as follows:

2 Act 13 of 2005.
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“Judicial proceedings

(1) No government or organ of state may institute judicial proceedings in order
to seftle an intergovernmental dispute unless the dispute has been declared

a formal intergovernmental dispute in terms of section 41 and all efforts to

settle the dispute in terms of this Chapter were unsuccessful.”

[92]

The respondent submitted that the apphcan’g—_:_‘had fal[gd to comply with the
provisions of IRFA. The Court dealt with this challenge as follows: *'

Constitution. Conseguently, although 345(_1 “of the Framework Act is couched in

peremptory language, it'[’j\eis tq,‘-’!j:e read consistently with the provisions of ss 41(3)
and (4) of the Cofistitution. To disregard the provisions of s 41(4) of the
Constitution, wh;ch vests ¢
that the partles ”ha

é‘Ecurt a discretion to hear a matter even if not satisfied

2 made_‘ very reasonable effort to settle the dispute, would run
counter to the prov:smns;offs 34 of the Constitution, which guarantee the right of the
lndlv1dual;__to have any dispute, resolved by the appiication of law, decided in a fair
pijﬂﬁlrié:'péaxr*ingV.Vbef_ére a court. A fimitation of this right by the provisions of s 45(1) of

the FrameworkAct would not be reasonable and justifiable in terms of s 36(1) of the

Constitution.”

193] Tﬁ‘é *ourt Tuled that it did have the discretion to entertain the matter even though
\*~t‘:\:~out the relevant facts that it had to-consider in exercising this discretion. it is clear
that the fact that the applicant in that matter was faced with the imminent
commencement of the commission’'s proceedings played a S|gn|f|cant role in the

decision of the Court. In this matter the urgency was caused by the provisions of s

% 5008 (6) SA 345 (C).
*"\bid at para 17.
*21d fn 29 at para 19.

the“parttes had not made every reasonable effort fo settle it and proceeded to set |
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54A(8) of the Systems Act which required the MEC to act within 14 days after the
information relating to the appointment of the fourth respondent, prescribed by

regulation 17(4) of the Appointment Regulations, had been supplied to him.

[94] There is an additional element in this matter; s 39(1)(a) of IRFA provides that the

chapter relating to the settlement of disputes does not apply to disputes “in respect

of which other national legislation provides resolution mechanisms or pfocedures”.

S 54A(8) of the Systems Act is such a procedure or mechanism.
[95] The MEC is thus not non-suited by the provisions of IRFA.

The nature of the decisions in guestion

[96]

against the decision of the Comm&ssrong[, the dgqlsxon to enter into a settlement

agreement with the fourth respondent an&the:g_gcféfion to appoint him.

[98]
in the absence of a" Iawful source empowering it to enter into the settlement
ement it acted beyond its powers and therefore acted unlawfully in doing so.
rded earlier in the judgment, s 109(2) of the Systems Act provides that:
\ 2"A municipality may compromise or compound any action, claim or proceedings,

and may submit to arbitration any matter other than a matter involving a decision on

its status, powers or duties or the validity of its actions or bylaws.”

[99] On the face of it, the section empowered the first respondent to settie the dismissal

dispute but Mr Kahanovitz developed the argument by contending that cases like
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Saldanha® and Overstrand®™ supported the principle that municipalities ought to
approach the courts in disputes relating to the dismissal of senior municipal
officials. However, under scrutiny, it appears that these judgments do not provide
that municipalities have to obtain court approval in order to settie dismissal disputes

involving senior municipal officials.

[100] Mr Kahanovitz developed the argument further by submitting th

_ without the blessing of the Court.

[101] In Aiports Company South Africa v Big Five Duty:. Free'"(‘i‘v'ty) Fimited® the

Constitutional Court unequivocally held that a ]udgme'" rem may not be set aside

by merely a settiement agreement between the! ilgatlng partles on appeai. What is
required is court sanction in the form of the setﬂq nt ‘g?eement being made an
order of court on the basis that the settmg aside of the judgment was justified by the

merits of the appea] The Constitutional Court referred to the decision of Tshabalala

“Mr. Unterhalter who appeared'for the appellant, submitted that the judgment of the

ctarmg the byan uftra vires is a Judgment in rem which is conclusive

i\
inrem é“‘~geflned by Spencer Bower Res Judfcata, sec. 209, is one

,.:_f-:‘-\?fbieh declares, defines, or otherwise determines the status of a person, or

of e\:thing, that is to say, the jural relation of the person, or thing, to the world
éeneraliy, and, therefore is conclusive for, or against, everybody, as distinct
from those decisions which only purport to determine the jural relation of the

parties fo one another, and their personal rights and equities infer se, and

which, therefore, are commonly termed decisions in personam.'

B 1d 6.

Mldin 7.

%2019 JDR 0964 (CC) at para 1.
% 1962 (4) SA 367 (T).

* Ibid at 368 H — 369 A.
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Judgments determining matrimonial status, adjudging a debtor insolvent, expelling
a member of a profession, declaring a person mentally disordered, deciding issues
of paternity (R v Kriel, 1939 CPD 221), presuming the death of a person (Ex parte
Welsh: In re Estate Keegan, 1943 W.L.D. 147), are examples of judgments in rem
as affecting the status of persons.”

[102] The only decision on the issue in the employment Iaw context that the Colirt could

ER 118 at 122 (referred to by Hoffmann & Zett "rtt THe SA Law of Evidence (4 ed)

at 338) a judgment in rem was deftneq,_?es followe:.

'A judgment of a oﬁﬁ competent jurisdiction determining the status of a

person or thing:

interest in it of & pav

A Judgment in rem \:ls a Judgment which is conclusive as against all the world in

whatever{ es awto the status of a person or property, or as to the right or title
to the

gperty an\ ;as to whatever disposition it makes of the property itself, or of
_the proceed i

ale. All persons regardless of whether or not they are parties to
---i._'any tegal proceedmgs are bound by a judgment in rem and as such are estopped
from avemng that the status of persons or things, or the right or title to property is

""'other than what the court has by its judgment declared or made it to be.”

&

~103] TheCou;t then concluded that* the judgment handed down by the Court in the

se of the first employee did not deal with the status of any of the persons who
ere parties to the current action. The judgment merely determined whether or not
the employee -had any claim against the respondent pursuant 10 the provisions of

the LRA, and as such it was a judgment in personam and not a judgment in rem.

3% (2004) 25 ILJ 2222 (LC).
* |bid at para 5.
©|dfn 35 atpara?.
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[104] Accordingly, a judgment of this Court in a dismissal dispute is not a judgment in
rem. There is no reason why this position should change due to the fact that the
judgment in question is one on review where either party had challenged the

decision of an arbitrator to either uphold or overturn a dismissal.

[105] Does this position change if the judgment concerns an employee w_go is a

>

“It is therefore clear that the municipal: ""':|s a key structure of a municipality
s contemplated in s160(1)(d) of the

Constitution. I am therefore satlsfled that the national government has the

and not merely a personnei-"ﬁéppointme\

constitutional authonty to enact s 82

W

[106] In Hendricks™ the LAG _tated:

“The Cdristitutioh éﬁd the suite of local government legislation require municipalities

to: functlon effectweiy, efﬁcnently and transparently One of the principal objects of

F'Liﬁhef":‘gfegulation 18 of the Appointment Regulations provides that any person

who had been dismissed for misconduct may not be employed as a senior manager
(vyhlch includes municipal manager) before the expiry of different periods in respect
of different acts of misconduct. The Appointment Regulations also require that a

record be kept of such dismissals and that a copy of the record must be sent to the

419000 (1) SA 661 (CC).
2 Act 117 of 1998.

4% 1d fn 41 at para 109.
Id fn 7

“* Ibid at para 20.
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MEC and the fifth respondent. It is thus necessary to consider whether the
important position that a municipal manager occupies in a municipal structure

affects the consequences of, and remedies against, a dismissal.

[108] In the Court's view it does, there is a difference between the dismissal of an

employee in the private sector and that the dismissal of a municipal

Some are:

employees do not have. They are set out in s 55 of the S 'ystems Act, WhICh

have not been declared invalid. The municipal mana'ger IS the head of the
A \ . W s

administration of a municipality and is, among"t_ _other t\_;&gs,« responsible

3 )
_ofran economical,

and accountable for the formation and. developﬁ'—ke
effective, efficient and accountable admmlstratlon for the implementation of
the municipality’s integrated develepment plan for the management of the
provision of services to the ioca‘!X commun:ty and for advising the political

Ji

lnicipality.

structures and political oﬁlce beare‘r

108.2 A municipal manager: who has been dismissed for specified misconduct may

not be employed ?‘s a- senlor ‘manager by any municipality for specified

periods. The dismlssa"\accordmgly is akin fo the expulsion of a member from

109] MsDeVos mitted, albeit in the context of the legal principle that administrative

action stands until it is overtuned by a court on review, that the requirement of

co __:‘f;f}-\involvement cannot be applicable in the case of a dismissal due to the fact
thaft the LRA provides for the setting aside of a dismissal decision by an arbitrator
during the arbitration proceedings, and not a court. She developed this argument by
contending that the application of this principle would mean that a municipality

could never settle a dismissal dispute by agreement before the Bargaining Council,

4 1d fn 35.
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even if it had been advised that it had no prospects of success. This argument does
not address the issue of whether the judgment in a review application by this Court,
setling aside an arbitration award to the effect that the dismissal of a municipal
manager is unfair, is a judgment in rem. Further, there are obvious limitations to the
requirement of court involvement in the case of dismissals; it would suffice to state

that the Appointment Regulations only apply to municipal employees who,ifad been

Court (or another court) had in fact given a judgment in the mat\t"f”""‘

\j.qutment was a

durth respondent

In view of the aforegoing, the Court concludes that t@e re lq'

judgment in rem and accordingly that the first respondegkqu the "
were not competent to enter into a settlement agreemen in terms whereof the first

respondent abandoned the judgment. As a

tter of law, the parties were required

to approach the Court and request it to a‘pr e the settlement agreement.

119

Ms De Vos submltted t:‘ -tthe,. appomtment of the fourth respondent would stifl be

- lawful, even |f the settlement agreement was struck down, due to the fact that the

rlegu{at_ign 1\8 oes not apply in such instance. Although s 57A(3) of the Systems
Aét_aqcee;:h'bt'contain a similar provision, the Court accepts that it, too, would not

operate against an employee who has chalienged his dismissal.*’

;;;_A-:i-iterat interpretation of regulation 18(2) means that all an employee needs to do to

avoid the operation of regulation 18(1) and also s 57A(3) is to lodge a dispute. The
Court is of the view that more must be required and the paities seemed to be in

agreement that the requirement was that the dispute must be “live” although they

“ These provisions are dealt with supra para [12]

) f the Appomtment Regulations. The regulation provides that sub-
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differed on the requirements for this issue. However, it is not necessary to decide
this aspect.

The first respondent resolved on 18 February 2019 that the appoiniment of the

fourth respondent was conditional on the conclusion of a settlement agreement.

The resolution is captured above® and need not be repeated. Due to the fact that a

light of the fact that the settlement agreement and apeemtment of the fourth

respondent fall to be set aside. It is thus no }ces:sAary to dea! with them.

‘_[‘I 17]

contain averments about the COr ct of IegaE practitioners. (it must be mentioned

that the Court requested thls appheatlon in the event that the parties were not able
to settle this i |ssue and that Ms De Vos did not include herself as an offended party.)
This matter lsfunusuai in the sense that Mr Hill (of the first respondent’s attorneys of

errelra;‘f(the junior counsel for the first respondent) acted for the

fourth. respondent in the dismissal dispute between the first and fourth respondents.
Itis thezr Qonduct that was criticised.

urt‘was initially concerned about their earlier involvement but it became

s the matter unfolded that there was no conflict of interest between the first

“‘-?.{j'-.A.._\respondent and the fourth respondent and that there was thus no reason why Mr

"Hill and Ms Ferreira could not act for the first respondent. When they gave advice,
they did not purport to act independently in the sense of advancing only the first
respondent's interests but not those of the fourth respondent; they acted in the

interests of both their clients and, by the time that the litigation commenced, they

8 Supra para [[28]]; especially the underlined phrases.
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only acted for the first respondent. Further, here is nothing inherently wrong in
parties seeking advice on how to achieve a common goal in a lawful manner. It is
not unethical to advise on'a course of action to achieve this objective. (In any event,
in this case the first resbondent went further and sought the advice of an
experienced Senior Counsel, who was certainly independent, on the lawfulness of

its proposed course of action before it acted.)

[118] Although the paragraphs may contain criticism of the legal represe éﬁ:ves,figg\y do
not cross the line discussed above®. There is also nothing wr
that a legal representative has expressed herself strong

memorandum. The Court declines the application to strike out.”

Costs

[119] Initially, the applicant sought costs agamst the second respondent, the third
respondent and the councillors to had voted in fa‘vour of the appointment of the

fourth respondent, in their personal capac;tles This prayer was moderated to only

the third respondent. There :si_noj_reason to award such an order; the MEC was

\‘3&\\
[120] The Court shared the prmc&pte establtshed by the LAC in Member of the Executive

against each other_—he Court, on reflection, agrees and will deviate from the

normé‘if{p[i&géipié_s\{relating to costs. Thus, costs wili follow the result.

[121)]

its osts m respect of the portions of its papers that had been struck out and the

. resp,'nse thereto. Save for the aforegoing, the Court does not intend to make a
\SpeCEfIC order as fo costs in respect of the striking out applications as they were -
partially successful, had led to leave to deliver further papers in some instances

and not much time had been spent on them.

*® Supra paras [53] to [58]
% (2008) 29 ILJ 1707 (LAC).
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[122] That leaves the position of the fourth respondent. He is a party to the proceedings
and has as much of an interest in the outcome as the first respondent. However, he
did not oppose the application and there is no suggestion on the papers that he
dictated or influenced the approach of the first respondent to the matter. He is also
not financially in the same league as the MEC and the first respondent. It wouid be

extremely harsh to require him to pay or contribute to the costs of the matt T

In addition to the order made on 12 June 2019 and which is aftached hereto, the:Court
makes the following order: D

Order

1. The settiement agreement entered into between th“‘ q %;mndent and the
fourth respondent on or about 21 February 2019 is rewewed and set aside.

2. The appointment of the fourth respond nt by the flrst respondent on or about

21 February 2019 is reviewed and: - 2,
The further application to strike out: b¥ the fl}'S’[ respondent is refused.

The first respondent is ordered to pay’ the’ appllcant s costs, inclusive of costs
of two counsel, save. for the costs occasioned by the portions of the papers

of the applicant that: had been struck out and the response thereto.

F{P /"// /"\)ffu_/élé{"i «i\f;;g(_;jl-ef

H. Nieuwoudt

Acting Judge of the Labour Court of South Africa
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