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Summary: (Unfair dismissal - Jurisdictional issue — status as an employee or
independent contractor — Objective test — Presenter of music show — Contract
renewed year after year — consideration of factors — Presenter an independent
contractor)

JUDGMENT

LAGRANGE J

Introduction

[1]

[2]

This is an opposed review application of an award handed down on 23 August
2019 in which the applicant, Mr Gavin Goliath (‘Goliath’), was found to have
failed to discharge the onus that he entered into an employment relationship
with the first respondent, the SABC. As a result, the arbitrator concluded that
the CCMA had no jurisdiction to entertain the applicant’s alleged unfair

dismissal dispute.

Details of hearing. Both parties agreed the matter could be determined on the

papers.

Factual background

[3]

[4]

[5]

The applicant, better known by his radio DJ name ‘Nigel Pierce’, worked for
SABC as an on-air presenter of ‘The Nigel Pierce show’ on Radio Good Hope
FM (‘the station’). presented the programme which ran for three hours per day
over a five-day week. He was paid an hourly rate for the time his programme

was on air.

He had entered into many successive fixed term contracts with SABC since 1
July 2004. In March 2019 his contract was terminated before it expired at the
end of that month. He alleged that he had been unfairly dismissed on 31 March
2019. He referred the matter to the CCMA on 4 April 2019. After the matter
could not be resolved through conciliation, Goliath applied for the matter to be

arbitrated.

The arbitrator first had to decide whether Goliath was an employee of SABC.

If he was not an employee of SABC, the CCMA had no jurisdiction to determine
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whether he was unfairly dismissed. The respondent argued that Goliath was

not an employee, but rather an independent contractor.

The award

[6]

[7]

[8]

The arbitrator found that Goliath failed to discharge the onus that he was an
employee of SABC. In reaching this conclusion she emphasised the findings

set out below.

The arbitrator first looked at the contract. The applicant entered into contracts
with SABC from 2004 until 2018. These contracts clearly emphasised that he
was an independent contractor and not an employee. As Goliath has an LLM
in Labour Law, she concluded that he would have been keenly aware of his
status as an independent contractor. She also noted that he took no steps to
change the situation. This led her to conclude that he made a conscious and
informed choice to be an independent contractor, and therefore must be held
to the contract. She also rejected any suggestion he was forced by economic
duress into signing the contract due to the fear of unemployment, as such a

well-qualified individual would not struggle to find alternative work.

The arbitrator then looked at the actual relationship between the parties. She
found that Goliath was bound to perform a certain specified work or produce a
certain specified result within a time fixed by the contract of work and did not
perform work under the orders of the station. He was not under the supervision
or control of the station for the presentation and production of his work. He was
not obliged to obey any orders of SABC, as represented by the management
of the station, in regard to the manner in which the work was to be performed,
except under exceptional circumstances for quality assurance and adherence
to applicable broadcasting regulations and standards. He earned a fee for
each programme instead of earning a salary, he was not paid if he did not
work, income tax was deducted on the basis that he was an independent
contractor and he did not contribute to the pension fund, medical aid or life
insurance policy of SABC. He was also not subject to the SABC'’s disciplinary
code, nor entitled to leave. He was permitted to engage in other paid work as

long as it was not in competition with the station.
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[9] In conclusion, the arbitrator decided that Goliath failed to discharge the onus

and accordingly he was not an employee of SABC.

The applicant’s case

[10] The applicant wishes to review and set aside the award on the basis that:

10.1 The clauses which described the applicant as an independent contractor
were a sham and invalid as the relationship between Goliath and the

SABC was one of ‘disguised employment’.

10.2 The arbitrator incorrectly applied the dominant impression test. The
arbitrator should have concluded that the programmes Goliath presented
fell under the SABC'’s direct control or supervision, that Goliath was an
integral part of the SABC’s organisation and that he was economically

dependent on the SABC. This is because Goliath claims that:

10.3 The first respondent had sufficient control over the content, performance

and manner in which Goliath did his work.

10.4 Despite the possibility of Goliath offering his services to other work-
providers, there was no practical possibility of doing so, and as a result
he was economically dependent on the first respondent.

10.5 He was an integral part of the SABC’s organisation as he was involved
in discussing the SABC'’s internal affairs and was involved in the SABC’s

core business.

10.6 The arbitrator misconstrued the purposes of the Labour Relations Act

(LRA), and consequently failed to interpret and apply the LRA correctly.

10.7 The arbitrator elevated form over substance by focusing on the form of

the contract, as opposed to the realities of the relationship.

10.8 The arbitrator erred in concluding that Goliath made a conscious choice
to be an independent contractor. Due to an inequality of bargaining power
and the contract being presented on a ‘take it or leave it basis’, the terms
were dictated to him as opposed to being chosen by him.

10.9 The arbitrator misconstrued the definition of ‘employee’ by failing to

correctly interpret or apply the constitutional right to fair labour practices.
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Contract renewals and the cancellation of his contract in March 2019

[11]

[12]

[13]

[14]

Goliath said he had an expectation that his contract would be renewed as it
had been previously happened each year since 2004. He identified with the
station and viewed his life and tenure at the station with the SABC as a career.
He saw himself as part of the future of the station. His expectation of renewal
was based on the previous fifteen renewals and the fact that the program
manager spoke of his career and his identification with the future of the station.
In addition, both the program and station managers had spoken highly of his
work ethic and contribution to the brand. Apart from one statement by the
program manager that he saw him as part of the future of Good Hope FM, his
expectation was largely based on the repeated renewals. Mr G Muller
(‘Muller’), the programme manager, insisted that the station would never make
a promise of a long-term contract because it was not in a position to offer that
and the renewal depended on budgets and the strategic objectives of the

station which influenced the line-up.

Goliath was advised that his contract would not be renewed in early March
2019 and after he kept mentioning the fact of his departure despite request not
to do so he was taken off the air for the remainder of the contract period. His
conduct was characterised as insubordination which he took to be another
indication of his employment status. He was prevented from entering the
station on 8 March and was given a letter confirming the termination of his

contract in the foyer by Muller.

Muller testified that the contract was not renewed because the SABC had
reduced the station’s budget due to its own constraints and the performance
of the station itself. Accordingly, management had to look at the lineup and
how many people they could afford to run the programs. One of the steps they
took was to automate the 1am to 6 am slot so that it did not require presenters.
What led the station to terminate Goliath’s contract before it expired was
Goliath talking on air about his contract ending at the time when they were sitill
in discussion with other presenters about their contracts. They would have

allowed him time at the end of the month to say farewell to his listeners.

On the conclusion of the written contract, Goliath denied there was any real

negotiation about its terms. It was presented on a take it or leave it basis. Muller
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largely confirmed that the contract was a standard one that was issued by the
SABC and if there was no budget for increased rates the station had no control
over that. Muller said he was unaware of any discussion which had taken place
during his employment with the station about Goliath’s employment status. He
was aware that previously there were station managers who had discussed

Goliath’s contract with his lawyer.

[15] It must be mentioned that Goliath has a BA, LLB degrees and an LLM degree
majoring in labour law. Despite this legal academic background, he claimed
that his knowledge of labour law was rudimentary as he obtained his degree
in the 1990s, remembered nothing from his studies, and could not be
reasonably expected to understand the distinction between an independent
contractor and the employment contract. However, it was clear from the tenor
of his evidence in chief that he understood full well many of the tenets of the

law concerning defining characteristics of the employment relationship.

The applicable review test

[16] Inthe context of an unfair dismissal dispute, a ruling on a person’s employment
status is a jurisdictional question. If there is no employment relationship
between the two parties to the dispute, then the CCMA has no jurisdiction to

determine the alleged unfair dismissal dispute.

[17] In Fidelity Cash Management Service v Commission for Conciliation,
Mediation and Arbitration & others (2008) 29 ILJ 954 (LAC), the court said:

“[101] Nothing said in Sidumo means that the grounds of review in s 145 of
the Act are obliterated. The Constitutional Court said that they are suffused
by reasonableness. Nothing said in Sidumo means that the CCMA’s
arbitration award can no longer be reviewed on the grounds, for example,
that the CCMA had no jurisdiction in a matter or any of the other grounds
specified in s 145 of the Act. If the CCMA had no jurisdiction in a matter, the
question of the reasonableness of its decision would not arise. Also, if the
CCMA made a decision that exceeds its powers in the sense that it is ultra
vires its powers, the reasonableness or otherwise of its decision cannot

arise.” (emphasis added)

[18] When deciding a review on the basis of jurisdiction, the proper test is whether

the decision of the arbitrator was right or wrong. In Trio Glass t/a The Glass
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Group v Molapo NO & others (2013) 34 ILJ 2662 (LC) the court expressed it
thus:
“[22] The Labour Court thus, in what can be labelled a “jurisdictional” review
of CCMA proceedings, is in fact entitled, if not obliged to determine the issue
of jurisdiction of its own accord. In doing so, the Labour Court is not limited
only to the accepted test of review, but can in fact determine the issue de

novo in order to decide whether the determination by the commissioner is
right or wrong.”

(emphasis added)

[19] Accordingly, the court must decide on the evidence before the arbitrator
whether the arbitrator’s jurisdictional finding that no employment relationship

existed was correct.

The law on the employment relationship

[20] The starting point for determining an individual's employment status is the
statutory definition of an employee, which explicitly excludes an independent
contractor from the definition. This can be open to abuse, as some workers will
be excluded from the protection of labour laws when they are falsely labelled
as independent contractors even though they are employees. As a result,
when determining if there is an employment relationship, the court must go
beyond what is contained in the contract to establish the true nature of the
relationship between the parties. In Denel (Pty) Ltd v Gerber (2005) 26 ILH
1256 (LAC), the court highlighted that:

“[19] When a court or other tribunal is called upon to decide whether a person
is another’'s employee or not, it is enjoined to determine the true and real
position. Accordingly, it ought not to decide such a matter exclusively on the
basis of what the parties have chosen to say in their agreement for it might

be convenient to both parties to leave out of the agreement some important
and material matter or not to reflect the true position.

[20] If a court or other tribunal were to be precluded from looking at matters
outside of the parties’ agreement, there would be a serious danger that it
could be precluded from determining the true position or the true relationship
between the parties and end up making a finding that the parties wish it to
make as to the position when in fact the true position is different.” (emphasis
added)?!

! See also Universal Church of the Kingdom of God v Myeni and Others (2015) 36 ILJ 2832 (LAC)
at para [27]
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However, this does not mean that the terms of the contract between the parties
can simply be disregarded. In South African Broadcasting Corporation (Soc)
Ltd v Commission for Conciliation, Mediation and Arbitration and Others
(JR745/16) (2017) ZALCJHB 76 (LC), the court said

“[34] ...Where parties to a service providing relationship have, with the
necessary circumspection and on the basis of an informed decision, decided
to structure their relationship in a particular way, an adjudicator should not
readily interfere with this relationship as enshrined in the contract, after the
fact. After all, pacta servanda sunt in principle equally applies in employment
law.”

(emphasis added)

The contract will obviously be accorded weight depending on the extent to
which its provisions describe in concrete terms rights and obligations of the
parties which are more or less characteristic of an independent contractor
relationship. If the contract does little more than deem the individual an
independent contractor without substantive provisions according with that
status, it is likely to carry little weight in determining the individual is indeed an
independent contractor rather than an employee. When an applicant proves
on a balance of probabilities that an employment relationship exists in reality

despite an agreement worded to the contrary:

“[35] ... the CCMA and Labour Court would be entitled to intervene and
classify the relationship between the parties for what it really was - an

employment relationship.”?

In State Information Technology Agency (Pty) Ltd v Commission for
Conciliation, Mediation & Arbitration & others (2008) 29 ILJ 2234 (LAC), the
court identified three primary criteria to determine the realities of a relationship:
“[12] ... when a court determines the question of an employment relationship,
it must work with three primary criteria:
1 an employer’s right to supervision and control;

2 whether the employee forms an integral part of the organization with
the employer; and

3 the extent to which the employee was economically dependent upon
the employer.”

2 South African Broadcasting Corporation (SOC) Ltd v Commission for Conciliation, Mediation and
Arbitration and Others (JR745/16) (2017) ZALCJHB 76 (LC).
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[24] In Kambule v Commission for Conciliation, Mediation & Arbitration & others
(2013) 34 ILJ 2234 (LC), this court obsereve that:

“[7] Reason dictates that the test is qualitative rather than quantitative. Even
if it is useful to list factual indicators by category, the nature of the relationship
cannot be determined simply by comparing the number of indicators for and
against the existence of an employment relationship. This is because some
indicators necessarily tells us far more about the substance of the
relationship than others. For example, a term of a contract setting out an
obligation to deliver a finished product by a particular time, will usually carry
more weight in determining employment status than the fact that the contract

also bears the title ‘contract of employment’.

(emphasis added)

Analysis

The right to supervision and control

[25] The courtin SA Broadcasting Corporation v McKenzie (1999) 20 I1LJ 585 (LAC)
elaborated on the employer's right to supervision and control over an
employee:

“[9] The employee is subordinate to the will of the employer. He is obliged to
obey the lawful commands, orders or instructions of the employer who has
the right of supervising and controlling him by prescribing to him what work
he has to do as well as the manner in which it has to be done. The
independent contractor, however, is notionally on a footing of equality with
the employer. He is bound to produce in terms of his contract of work, not by
the orders of the employer. He is not under the supervision or control of the
employer. Nor is he under any obligation to obey any orders of the employer
in regard to the manner in which the work is to be performed. The

independent contractor is his own master.”

[26] The applicant claimed that the SABC exercised sufficient supervision and
control over him to indicate an employment relationship. The applicant
contended that the station had control over the content of his show, as well as
over the manner in which the radio programmes were to be performed.
Examples used by Goliath to show control were; that he was instructed not to

conduct an interview with Dr Eve (a sexologist), it was recommended that he
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Page 16

structure or hierarchy of authority within the station, unless it might

compromise the station or the ‘Nigel Pierce’ show.

The station email address and branded clothing were reasonable ancillary
tools for him to host the radio programme and are not evidence that he was an

integral part of the organisation.® The fact that the station:

“[34] provided the technical infrastructure necessary for the production of the
programme, is little different in my view from an airline using freelance pilots
providing the aircraft which they fly. It is true that if Kambule had produced
the programme in his own studios, that would have been a clear indication
of his organizational independence, but the absence of that does not mean
that Kambule’s economic activities were all an integral part of the station’s

business.™

It must also be remembered that his DJ persona, associated with him as a
presenter was part of the very identity of the programme he was presenting,
so his own distinct role was not simply submerged under the generic branding
of the station. Furthermore, Goliath did not receive the benefits given to

employees of SABC such as medical aid, pension fund and paid leave.

Economic dependence

[49]

[50]

Goliath presented his show from Monday to Friday for three hours per day. He
argues he was economically dependent on SABC because even though he
was legally permitted to render services elsewhere, it was practically
impossible to take on other work due to the preparation required for the radio

show.

Apart from the three hours presenting the programme, Goliath had to be
present half an hour before and had to be available for up to half an hour after
the program aired if the station management required it. He also had to monitor

competing radio stations offerings and attend certain Radio Good Hope

3 Kambule v Commission for Conciliation, Mediation & Arbitration & others (2013) 34 ILJ 2234 (LC)
at para 33.

4 Ibid at 34.
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“[11] ‘A starting-point is to distinguish personal dependence from economic
dependence. A genuinely self-employed person is not economically
dependent on their employer because he or she retains the capacity to
contract with others. Economic dependence therefore relates to the
entrepreneurial position of the person in the marketplace. An important
indicator that a person is not dependent economically is that he or she is
entitled to offer skills or services to persons other than his or her employer.
The fact that a person is required by contract to only provide services for a
single “client” is a very strong indication of economic dependence. Likewise,
depending upon an employer for the supply of work is a significant indicator
of economic dependence.”

(emphasis added)

[59] Obviously, a person who is required to be available to render a service for the

length of a working day is one who has given over their capacity to produce to

another, as reaffirmed by the LAC in Member of the Executive Council for
Transport: KwaZulu-Natal & others v Jele (2004) 25 ILJ 2179 (LAC):

“[28] ... A person who makes his capacity to produce over to another is an
employee of the other person (see Brassey "The Nature of Employment'
(1990) 11 1LJ 889 at 899 and 935-6 as approved in Niselow v Liberty Life
Association of Africa Ltd (1998) 19 ILJ 752 (SCA) at A 753J-754A)”

Goliath only gave up his ability to work in competition with the station, or in a

way that was inimical to it or his show. He was allowed to pursue other non-

competitive pursuits outside of his broadcasting hours. Consequently, he

retained a significant degree of economic independence to pursue other work,

even if he devoted considerable time to preparation for his slot.

The contract

[60] As mentioned, when determining if there is an employment relationship, the

court must go beyond what is contained in the contract, and look at the realities

of the relationship. However, this does not mean the contract must be ignored

altogether. In this instance great care was taken to ensure that the document

would reflect an agreement between the station and the presenter as an

independent contractor. This was not simply a matter of form, as discussed

below.
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acquiesced to the terms of the contract each time it was renewed during the

fifteen years he worked for the station.

In conclusion, it is fair to say that the terms of the contract delineating the
parties’ respective rights and obligations did set out a substantive legal
relationship that is difficult to equate with the typical features of an employment
relationship. This is not a case where the terminology of independent

contracting terms were artificially grafted onto an employment contract.

Conclusions

[68]

Based on the evaluation above | am satisfied that Goliath was not an
employee, but was engaged to deliver a daily show bearing the stamp of his
radio personality and within the ambit of the type of programme the station
required, subject also to the unavoidable constraints of public broadcasting
regulation and commitments to sponsors. The choice of themes or topics for
each show was the result of a collaborative process between himself and the
station. Goliath was chiefly responsible for the preparation of material for each
slot and how it would run. It was expressly acknowledged he could engage in
other work and the limitations on the type of other work he could perform were
only constrained by the requirement he did not do similar public broadcasting
for another station and that his other work did not comprise the image of Nigel
Pierce show or the station. Even if he did dedicate most of his time to Nigel
Pierce show, there was no evidence he wanted to do other work, and the time
he spent on preparation was more likely to have been because he was
particularly dedicated and diligent and did not wish to pursue other activities,
than because it was a sine qua non for a successful presentation. In short, it
is more likely the arrangement suited him and he was not itching to do
additional independent work. What he had perhaps not reckoned on, despite
the regularity of the contract being renewed, was that its renewal was not
guaranteed. It is understandable when it was terminated that he sought to
assert that his legal status was that of an employee. However, the fact that he
never tried to obtain additional work and had got used to a work relationship
having the regularity of employment, does not mean it changed its true legal
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character from that of an independent contractor relationship to one of

employment.

[69] Consequently, the arbitrator was correct in finding she had no jurisdiction to
entertain his unfair dismissal claim, which was premised on him being an

employee.

[70] Accordingly, the following order is made:
Order

1. The application to review and set aside the ruling of the Third Respondent
dated 23 August 2019, under CCMA case no WECT 6471-19 is dismissed.

2. No order is made as to costs.

Nt e . ONT
Lagrange J

Judge of the Labour Court of South Africa
(In chambers)



