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did not dismiss him because of his alcohol dependency problem. Instead, it
recognised the alcohol dependency as a form of incapacity and felt obliged to

give him reasonable opportunity and assistance to rehabilitate.

10.  Despite follow-up assistance from SANCA on 3 July 2018, Mr Sas again failed
a breathalyser test in December 2018 and did not attend a disciplinary hearing
scheduled for 14 December 2018. However, when he returned to work in
January 2019 (after the annual end-of-year shut down), the Company

consented to his request to be given time to attend rehabilitation full time.

11. The employee failed a breathalyser test on 29 January 2018. The Company
contends that Mr Douw initially tried to frustrate the testing process but that
the test eventually showed that he had traces of alcohol in his bloodstream.
Subsequently, in response to a colleague's Facebook message that the
employee was "wee gesyp", Mr Douw responded, "..ja rooi geblaas". The
Company argues that this meant that the employee confirmed that he had

failed the breathalyser test.

12. Following a disciplinary hearing convened during February 2019, the
Company dismissed Mr Douw on 1 March 2019. Mr Douw had pleaded not

guilty.and was a shop steward at the time of the alleged misconduct.

The award

13. The Commissioner summarised the cases of both parties. On a balance of
probabilities, he found that Mr Douw had tested positive for traces of alcohol in
his bloodstream. Mr Douw had conceded that he had consumed alcohol the

day before, and it seemed that he had admitted on his Facebook page that he
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16.

17.

18.

not necessarily equate to rendering the employment relationship beyond

repair.”

The Commissioner referred to and relied on the Labour Appeal Court (LAC)
case of Shoprite Checkers (Pty) Limited v Tokiso Dispute Settlement and
Others.! The LAC considered that even in light of a zero-tolerance policy, a
CCMA Commissioner or other arbitrator "is the initial and primary. judge of
whether a decision is fair" and that "Commissioners should be vigilant and
examine the circumstances of each case to ensure that the constitutional right
to fair labour practices, more particularly to a dismissal that is fair, is afforded

to employees."?

The Commissioner noted that while  .the Company's policy said that
progressive discipline would not apply for contravention of its zero-tolerance
policy relating to alcohol, the policy states that employees may be summarily

dismissed for transgressions and not that employees will be dismissed.

Finally, the Commissioner concluded that dismissal was an inappropriate
sanction. Still, even though Mr Douw was to be reinstated, he was only to
receive three months' retrospective pay despite being unemployed for just

over a'year.

Grounds.of review

19.

There are essentially two grounds of review. First, the Company contends that
the Commissioner committed misconduct because he was biased. Second,

the Company argues that even if the Commissioner was impartial, his decision

1JA49/14 [2015] ZALAC
2 At paragraph 18
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