:1opJo Buimoj|oy sy} sapew Joresnaly ayl (D991vS) uspuodsal puodss
8y Jo ssoidsne ay) Jspun ‘0z0z Arenuer ,z palep ‘ZT8TSOdOM Jaquinu
ased Jspun (Joyelngly) uspuodsay piiyl syl Ag panssi pieme uoneligle

oyl apise Bumas pue Buimalnal 1apio ue syaas ‘(Aupeddiunpy) weonddy syl [T]

uonoNpoaU]

C "VNVMLNOMN-VHLNMN
ININOANC

"S90U8J3}Ja1ul SNOIJIY0 S,101e11IqIY AY]
Ag palure; alam shuipaadsoid uoljesiigre ayl asnedaq jueadladdl si
pJeme ayj Jo awo21no ay] ‘Bulreay Jrey e sallred ay) paalidap ynsal

Se pue euale ayl 0lul papuadsap Jojelliqie — uoneandde mainey Alewwns

'2202 YOJeN £Z U0 00YOT 89 01 PaWasp SI UMop
-puey 1o} awi} pue ajep ayl ‘[INdVS O} poseajal pue 9}isqam s,}inoH
lnogeT ayl uo uonealgnd ‘jrews Aq saAneluasaldal [eba| ,sonued

ay1 01uone|nalo Aq Ajfeaiuoiioaje umop papuey semluawbpnlsiyl :paJtaalpeg

¢c0¢ YyareN 60 -plesH
1uspuodsay yiino4H VHLOd AdVvHY39
juapuodsay piiylL ‘O'N S3SOIN OANVT1d0
luspuodsay puodss (0991VS) 1DONNOD ONINIVOHVYE

INIJANHIAOD 1VOO1 NVIIddV HLNOS

1uapuodsay 1S4 SYUIJIANTIH d OdO VSNLVIA
pue
1ueolddy ALITVAIDINNIA TVOO01 AVd VHNVYATVS

:U9aM]aq Janew ay) uj
020¢/662 -0u ase)

a|qeuoday

NMOL 3dVO ‘VIld4V HLNOS 40 1dN0D J¥NOgVT13IHL NI



‘POpuswe se ‘9667 40 99 WV ;
"a|pung sbuipea|d ays jo gg abed ‘preme uoiresgle sy} 189S

uolepuswwodal ay) a)dsap 0S sem Jey| 'S82In0say uewnH :Jabeuepy JoIuss
J0 uonisod ay) 03 pajulodde 10u sem ays Jnsal e se pue Aoljod Juawiinidal Sl

wouy pajeinsp Aliejun Ayjedioiuniy syl 1ey) Sem aseo S )oLPUaH SIA JO XNJd ayL

(V1) 20V suoneay Inoge ays jo (e)(2)98T uonoss
JO SwJa) ul uonowoid 01 uonejal ul 8dnoeid Jnoge| Jrejun Jo alndsip e pallalal
3YS '|NJSS822NSUN SeM pue S82IN0Say uewnH 1abeue Joluas uonisod ay) 10}

paldde pey syouUpuaH SN ‘8sSned uowwod Ajsow ale Japew Syl ul s1oe)l ayl

]

€]

punoibMoeg [enjoey

"pleme ay) Buipuajap Juapuodsal AJuo ayi SI ‘SHILIPUSH ¥ SIA 1O Jjeyaq uo bunoe
‘(WVSNLVI) luspuodsay 1Sii4 8yl 0] awo0d aAeY JOU-PiN0I JayeWw UuoIsIoap
a|qeuoseal e eyl uolsIoap e 01 Buiwod wiy o1 pa| ‘Aloaneulaye ‘pue Buuesy
3y} JO ssaulie} ayl pajurel yaiym sanuenbaill $So1h. papiuiiod lorengly ayl
rey: ‘Apusuniad ‘pue spunolb [eianas uo pieme ayr subndwi Aujedidiuny ayL

1. Juswijulodde
1o} arepipued areudosdde 8yl sulwBIBP’ 0]  ‘SHOUPUSH
d SIA ‘Quednddy ayl Jo malAleul Byl JO BWO02N0 8yl Yum
pasedwod aq [jeys ‘wawiuiodde Joy Aousradwod siy auiwlialap
0] pash ‘eylog 9 J JO 8109S M3IAIBIUI B} Jey) pue Sa2IN0say
uewnH :Jabeuely Joluas Jo uonisod 8yl IO} M3IAIBIUI UB 10}

PaNAUL 8 ISNW ‘SYOLPUSH ¥ SIN ‘Juedlddy 8ys Tey) paiaplo siy  "89

"0202 YdJel\ T€ uey Jare| ou Aq saired ayy
0] paABAU0D BWO0IIN0 BY) pue pamalAIdul 8] I1shw uedlddy ayl /9

‘pamalAIBlul 8q 0] Allunuoddo
lre) e syoupusH H SN wedddy ayl moje 01 Japlo ul pauado
-91 8Qq $S8204d UOI109|9S pue JusWIINIOBL Byl Jeyl palaplo SI') 99

‘gpIse ]aS ale S9dIN0Say ueWwnH -Jlabeue\ J10IUSS

Jo uonisod auy ul eyjog 9 JIAl Jo Juawiulodde sy yey) paisplo sl "G9

"V 8yl Jo (8)(2)98T uonoas Jo swis) ul uonowoid
0] parejal adnoelid Jnoge| Jrejun 0] paydalgns sem uedlddy ayl 9.

[]



by staffing committee to retain her in the pool of applicants when the position
was re-advertised and be sent for a competency assessment. In essence, the
Municipality decided to utilise the score that Ms Hendricks had acquired during
the first round of interviews which was 58.33%. It was not in dispute that the

minimum for competency was a score of 60% and above.

[5] The only thorny issue was whether the final competency mark included or
excluded the employment equity mark of 5%. The Arbitrator found that it
included the employment equity mark and as such Ms Hendricks’ final score
was 61.5% which meant that she was competent for appointment. Accordingly,
the Arbitrator upheld Ms Hendricks’ claim of unfair labour practice.

[6] In these proceedings, the Municipality takes issue mainly with the manner in
which the Arbitrator conducted the arbitration proceedings. He is accused of

unfairly descending into the arena to the-prejudice of the Municipality.

[7] Having read the transcribed record in its entirety, | agree with the Municipality
as the transcript is replete with instances where the Arbitrator, inter alia,
interfered with the cross-examination of the witnesses, distorted the evidence
that was common cause and cross-examined the Municipality’s main witness,
Mr Mbaliswana. The following is one of the instances where the Arbitrator-

interfered with Ms Hendricks’ cross-examination:3

‘MR STANSFIELD: You were applying for a position that did not have

funding, correct?

MS HENDRICKS: Hmm.

MR STANSFIELD: Sorry | want a yes or no answer.

MS HENDRICKS: Yes.

MR STANSFIELD: Thank you.

COMMISSIONER: Don’t get excited, okay.

MR STANSFIELD: That is exactly where we ended up last time.

3 Transcript pages 39 lines 19-25 and 40 lines 3-25.



COMMISSIONER:

MR STANSFIELD:

COMMISSIONER:

MR STANSFIELD:

COMMISSIONER:

Ja, no but again the issue is | think the Applicant is
entitled to have a view and again as much as it is
part of Council and part of the Union to try and
(indistinct) for an answer. | think there are couple of
things that she is entitled to and she is entitled to

disagree with you.
But she has agreed with me Mr Commissioner.

If it is, hold on, she is entitled to disagree with you
and she is entitled to have her opinion. | agree with
you that this is what she said, that at the time of the
advertisement there was .no funding available

except to answer for what it is.

However, she is stating well but there is a potential
for funding.and this.is why | am saying, that may be
an issue that you need to deal with to say “you know
the Applicant conceded that there was no funding
available, show however stated that there was a
potential funding” and in your argument you should
the argue but “this is not a reasonable assumption

to make,” either in terms of legislation or whatever.

Accept it for what it is otherwise you are going to get

stuck on this particular point until kingdom come...

No, but | have got it. The concession is made that
at the time she applied for the position it was not

funded. | am happy with that.

My question then is, why do you still want to retain
that and this is what | am saying. If that may be an
issue that needs to be argued, there is a concession
but the Applicant disagree for some or other reason
with regards to it and in your argument deal with that

in terms of whether agrees or disagrees, in terms of
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So if on the third time they were then identified on
the long list and were identified to be shortlisted,
would they be requested to come for an interview

again?

MR MBALISWANA: The principle would be that, why would you invite
them once again, they have presented themselves

to you why would you have them again. They came

to present; you have assessed them.

So the principle would be you do not need to invite
them even though you have interviewed them. So
that is the general principle. You do not discriminate

but is a general principle.

COMMISSIONER: Okay the question is, but isn’t this then now a new
process? Remember the old one you said by telling

them “sorry tough nuggets you did not make it but

you-are entitled to come.”

So let us'say for argument sake they were part of
the long list and they were then determined to be
part of the shortlist again, they would not be invited.

MR _MBALISWANA: Then the purpose, what is the purpose of the

interview?

COMMISSIONER: No, no, the question is would they be invited again

or not invited?

MR MBALISWANA: The answer is no because on the same principle

with...(intervention).

COMMISSIONER: Okay.

MR MBALISWANA: With Ronel. The purpose of the Chairperson is to

determine the suitability and the competency; you

have already done to this candidate Sir.

COMMISSIONER: You say they would not be invited to the interviews

even if they were shortlisted.
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reliability of a witness:; putting leading questions to withesses; answering

questions for witnesses; showing disrespect to the parties'

representatives; not allowing representatives to present their cases

without undue interference; doubting the capacity of a party's chosen

representative to represent a party and appearing to be an expert who

knows everything and evincing a mind not open to persuasion. The list

is not exhaustive.” (Emphasis added)

[11] It is clear from the above extracts from the transcript that the Arbitrator’'s

intervention in the present instance exceeded the boundaries of acceptable

inquisitorial approach and evoked a perception of bias in favour of Ms

Hendricks. Mr Montzinger, counsel for MATUSA, attempted to make light of the

Arbitrator’s conduct by contending he was merely talkative, but in the end he

arrived at a reasonable outcome. | disagree. Thetest in the present instance is

not one of reasonableness but whether the Arbitrator misconceived the nature

of the enquiry and consequently denied the parties a fair hearing.” In Palluci

Home Depot (Pty) Ltd v Herskowitz and Others,® LAC underscored this point

as follows:

15] ...the Labour Court’s approach to the review of the
Commissioner's award transcends the mere identification of
process related errors to reveal the Commissioner’s basic
failure to apply his mind to considerations that were material
to the outcome of the dispute, resulting in a misconceived
hearing or a decision which no reasonable decision-maker

could reach on all the evidence that was before him or her.

[16] Significantly, as was held by the SCA in Herholdt and
endorsed recently by this Court in Head of the Department
of Education v Jonas Mohale Mofokeng and Others, ‘for a

defect in the conduct of the proceedings to amount to a gross

7 See: Sidumo and Another v Rustenburg Platinum Mines Ltd and Others [2007] 12 BLLR 1097 (CC);
(2007) 28 1LJ 2405 (CC) paras 78 and 79; Head of the Department of Education v Mofokeng [2015] 1
BLLR 50 (LAC); Goldfields Mining SA (Pty) Ltd (Kloof Gold Mine) v CCMA [2014] 1 BLLR 20 (LAC);
Herholdt v Nedbank Ltd (Congress of South African Trade Unions as amicus curia) [2013] 11 BLLR

1074 (SCA).

8 [2014] ZALAC 81; [2015] 5 BLLR 484 (LAC); (2015) 36 ILJ 1511 (LAC) at paras 15 -16.



irregularity as contemplated by s 145(2)(a)(ii) of the LRA, the
arbitrator must have misconceived the nature of the enquiry

or arrived at an unreasonable result’. Thus, as recognised in

Mofokeng, it is not only the unreasonableness of the

outcome of an arbitrator's award which is subject to scrutiny,

the arbitrator ‘must not misconceive the inquiry or undertake

the inquiry in a misconceived manner’, as this would not lead

to a fair trial of the issues. In further approval of Herholdt,

this Court in Mofokeng stated that:

‘Mere errors of fact or law may. not be enough to
vitiate the award. Something more .is required. To
repeat: flaws in the reasoning of the arbitrator,
evidence in the failure to apply the mind, reliance on
irrelevant considerations or.the ignoring of material
factors etc. must be assessed with the purpose of
establishing whether the arbitrator has undertaken
the wrong inquiry, undertaken the inquiry in the wrong
manner or arrived at an unreasonable result. Lapses
in_lawfulness, latent or patent irreqularities and

instances of dialectical unreasonableness should be

of'such an order (singqularly or cumulatively) as to

result in a misconceived inquiry or a decision which

no reasonable decision-maker could reach on all the

material that was before him or her.’ (Emphasis
added)

[12] | accept that Arbitrators are not necessarily obliged to follow the rules of
procedure applicable to the Courts of Law as they are expected to ‘determine
the disputes fairly and quickly but must deal with the substantial merits of the
dispute with the minimum of legal formalities’®. Even so, the Constitutional
Court’s decision in Commercial Workers Union of SA v Tao Ying Metal
Industries and Others!® shed light on the exercise of that discretion. It was

9 Section 138(1) of the LRA.
10 2009 (2) SA 204 (CC); (2008) 29 ILJ 2461 (CC) at paras 64-97.
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