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final application with four affidavits filed of record. The Notice of Motion in the

proceedings sought the following relief:

“1. Dispensing with the usual forms of service and process provided for by
the Rules of Court and permitting this application to be heard as one of urgency

pursuant to the provisions of Rule 8.

2. That a rule nisi, operative as an interim interdict and mandamus, be
issued in the terms set forth in paragraph 3 below, pending a further and fuller
hearing by the above Honorable Court on a date allocated by the Registrar of

the above Honourable Court:

3. Interdicting and restraining the First Respondent at any time prior to 31 July
2023 from rendering services in any capacity, including as an employee, to the
Second Respondent anywhere in the Western Cape or Northern Cape regions;

3.1. Alternatively, interdicting and restraining the First Respondent from
disclosing any confidential information about the customers of the
Applicant, including their identity, technical needs or any other service
and/or maintenance related information to the Second Respondent;

3.2. Alternatively, interdicting and restraining the First Respondent at any
time prior to 31 July 2023 from approaching, soliciting, providing services
or quotes; referrals or advice to any customer of the Applicant within the
Western Cape or Northern Cape regions in any capacity whatsoever.

4, Interdicting and restraining the Second Respondent from: -

4.1... Employing or otherwise securing the services of the First Respondent at

any time prior to 31 July 2023;

4.2. "Using any confidential information belonging to the Applicant that it
acquired from any person whatsoever, including the Applicant’s
customer list and any other information about the Applicant’s technical

needs or requirements.

5. Directing that the costs of this application is paid by any Respondent

opposing this application.”
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years and “is in a position to strongly influence their purchasing decisions going

forward”.

The restraint relied upon is entitled the “Intellectual Property Protection

Agreement” (IPPA) and reads as follows:

‘INTELLECTUAL PROPERTY PROTECTION AGREEMENT

between

HG MOLENAAR & CO (Pty) Ltd

and

Dillon Wiqqill

Acknowledgement of access to information

By signing this letter you are acknowledging that you will be in close personal
contact with the organization, clients, potential clients and suppliers, and will be
expected to establish the necessary.rapport with those clients and colleagues
for the purposes of conducting HG Molenaar’'s business. In this capacity you
will have access to allHG Molenaar’s operations, its clients and potential clients
as well as its designs and-manufacturing information and all the confidential

information relating thereto.

Acknowledgement of likelihood of dissemination of information and

conseguences thereof

Furthermore you acknowledge that whether during or after the termination, for
whatsoever reason, of this Employment Contract, between you and this
company, if you were to join or perform independent services for any competitor
of HG Molenaar, then the benefit of the confidential information and skill
acquired, would inevitably become available to the competitor and enable it to

compete unfairly with HG Molenaar.

Acknowledgement of consequences of information dissemination and

agreement to protect intellectual property
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customers. That is the job of the applicant’'s sales team. Wiggill further
emphasizes that he only a visited a customer’s premises about once a month

for about two hours and has not visited all of the applicant’s customers.

In as far as the business of the second respondent is concerned, it does not
sell Videojet printers or repair or maintain them. It sells and supplies REA
printers and consumables. The second respondent also provides repair and
maintenance services in relation to REA printers. As a distribution agent of REA
Globa, the second respondent is not permitted to distribute, service or repair
products that the applicant distributes. Wiggill also relies on. the fact that
Videojet printers have a lifespan of 5 years and longer. The applicant has failed
to allege that any of its client’s printers will come to an end of their lifespan

during the period of the restraint.

Wiggill insists that he is not in possession of anything relating to the applicant
which could conceivably fall within the ambit of ‘confidential or sensitive
information’. Nor does he have access to its ‘customer base or any influence
over any customer. The notion that he could influence the buying of an industrial
printer which can cost in the region of R90,000 is described as preposterous by
him. He acknowledges that applicant and the second respondent do share
some common customers. The applicant in reply has confirmed this, and stated
that these number eight (8).

The applicant has annexed a number of emails to its replying papers in order
to demonstrate the extent of Wiggills rapport with its customers. The customers
names are redacted on the emails and the deponent to applicant’s affidavits is
neither the author or recipient of same. None of the emails are addressed by
the deponent with a point of substance. Nevertheless, in the fourth affidavit
Wiggill attempts to the best of his ability, given various redactions contained in
them, to deal with these. He avers that the emails reflect that he was sometimes
a conduit between customers and applicant’s sales department and provide no
basis for substantiating that he had a rapport with applicant’s customers at a
level higher than his maintenance duties. In dealing with an annexure that was
included to show that in five instances he was able to successfully refer
business to applicant’'s sales team in an 8 month period (when such

commission was applicable) he avers that: “the total commission earned by me
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12.4 Inour law the enforceability of a restraint should be determined by asking
whether enforcement will prejudice the public interest.

12.5 When someone alleges that he is not bound by a restraint to which he
had assented in a contract, he bears the onus of proving that enforcement of
the restraint is contrary to the public interest.

See also John Saner Agreements in Restraint of Trade in SA Law (issue 13
October 2011) at 3-5, 3-6.

[13] These principles have been reaffirmed in other decisions of our.courts. In
Basson v Chilwan & others 1993 (3) SA 742 (A) at 776H-J to 777A-B, Botha JA
stated, in a separate judgment, that:

‘The incidence of the onus in a case concerning the enforceability of a
contractual provision in restraint of trade does not appear to.me in principle to
entail any greater or more significant consequences than in. any other civil case
in general. The effect of it in practical terms is this: the covenantee seeking to
enforce the restraint need do no more than to invoke the provisions of the
contract and prove the breach; the covenantor seeking to avert enforcement is
required to prove on a preponderance of probability that in all the circumstances
of the particular case it will be unreasonable to enforce the restraint; if the Court
is unable to make up its mind on the point, the restraint will be enforced. The
covenantor is burdened with the onus because public policy requires that
people should be bound by their contractual undertakings. The covenantor is
not so bound, however, if the restraintiis unreasonable, because public policy
discountenances unreasonable restrictions on people's freedom of trade. In
regard to these two opposing considerations of public policy, it seems to me
that the operation of the former is exhausted by the placing of the onus on the
covenantor; it has no further role to play thereafter, when the reasonableness
or otherwise of the restraint is being enquired into.'

[14] The position in our law is, therefore, that a party seeking to enforce a
contract in restraint of trade is required only to invoke the restraint agreement
and prove a breach thereof. Thereupon, a party who seeks to avoid the
restraint, bears the onus to demonstrate on a balance of probabilities, that the
restraint agreement is unenforceable because it is unreasonable.

[15] The test set out in Basson v Chilwan & others at 767G-H, for determining
the reasonableness or otherwise of the restraint of trade provision, is the
following:

15.1 Is there an interest of the one party, which is deserving of protection at
the determination of the agreement?

15.2 Is such interest being prejudiced by the other party?
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